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THREE-JUDGE COURT AND SIX-PERSON CIVIL JURY

WEDNESDAY, OCTOBER 10, 1973

H ouse of Representatives,
Subcommittee on Courts, Civil  L iberties,

and th e Admin istra tion  of J ustice,
of the Committee  of th e J udiciary,

Washington, D.C.
The subcommittee met at 10:17 a.m., pursuan t to call, in room 2226, 

Rayburn House Office Bui lding,  Hon. Robert W. Kastenmeier [cha ir
man of the subcommittee] presiding.

Prese nt: Representatives Kastenmeier, Danielson, Drinan, Mezvin- 
sky, Railsback, and Smith.

Also present:  Herbert  Fuchs, counsel; William P. Dixon, counsel; 
and Thomas E. Mooney, associate counsel.

Mr. Kastenmeier. The hearing will come to order. Our Subcom
mittee on Courts has convened this morning to receive testimony on 
two bills (S. 271 and II.R.  8285) that are designed, each in its own 
way, to relax congestion and expedite the administra tion of justice in 
our Federal courts. These bills will be placed in the record at this 
point.

[S. 271 and II.R. 8285 follow:]
[S . 271, 93d Cong ., 1s t se ss .]

AN AC T To  im pr ov e ju d ic ia l m ac hi ne ry  by am en di ng  th e  re qu irem en t fo r a th re e- ju dg e cou rt  in  ce rt ai n  ca se s an d fo r o th er  pu rp os es

Be it enacted by the Senate and House of Representatives of the United S tates of America in Congress assembled, Tha t section 2281 of titl e 28, United States  Code, is repealed.
Sec. 2. Tha t section 2282 of title  28, United States Code, is repealed.
Sec. 3. T hat  section 2284 of t itle 28, United States  Code, is amended to read as fol lows:

“§2284. Three-judge cour t; when r equi red;  composition; procedure
“(a)  A dist rict  court of three  judges shall be convened when otherwise required by Act of  Congress, or when an action is filed challenging the constitution

ality of the  apportionment of congressional d istric ts or the  apportionment of any 
statewide legislative body.

“(b) In any action required to be heard an determined by a distr ict court  of three judges under subsection (a) of this section, the composition and proce
dure of the  court shall be as follows :

“ (1) Upon the filing of a request for three judges, the judge to whom the re
quest is presented shall, unless he determines tha t three  judges are not required, immediately notify the chief judge of the circuit, who shall designate two other judges, at  least one of whom shall be a circui t judge. The judges so designated, 
and the judge to whom th e request •was presented, shall serve as members of the court to hear and determine the action or proceeding.

“ (2) If the action is against a State, or officer or agency thereof, at least five days’ notice of hearing  of the action shall be given by registered or certified



2

m ai l to  th e  Gov erno r and  att o rn ey  ge ne ra l of  th e  S ta te . The  heari ng  sh al l be 
give n prec ed en ce  a nd  he ld  a t th e  e a rl ie s t pr ac ti ca ble  day.

“ (3 ) A sing le  ju dge may  co nd uc t al l pr oc ee ding s ex ce pt  th e  tr ia l,  an d en te r 
a ll  o rd er s per m it te d by th e ru le s of  civ il pr oc ed ur e ex ce pt  as prov id ed  in  th is  
su bs ec tio n.  He ma y g ra n t a te m por ar y re st ra in in g  ord er on a specifi c findin g, 
ba se d on ev iden ce  su bm it te d,  th a t spe cif ied  ir re para b le  dam ag e will  re su lt  if  th e  
o rd er is no t gr an te d, wh ich  or de r,  un less  pr ev io us ly  revo ke d by th e d is tr ic t 
ju dg e,  sh al l re m ai n in  fo rc e on ly  unti l th e  hea ri ng  an d de te rm in at io n by th e 
d is tr ic t co urt  of  th re e  ju dg es  of  an  ap pl ic at io n fo r a p re lim in ar y  in ju nc tion . A 
sing le  ju dg e sh al l no t ap poin t a m as te r,  or  ord er  a re fe re nc e,  or  hear an d dete r
mine an y ap pl ic at io n fo r a pre lim in ar y or per m an en t in ju nct io n or mo tio n to  va 
ca te  such  an  in ju nc tion , or  en te r ju dg m en t on th e m er its.  An y ac tion  of  a sing le  
ju dge may  be revi ew ed  by th e fu ll  co urt  a t an y tim e be fo re  final ju dgm en t.”

Sec. 4. Th e an al ysi s of  chap te r 155 of  ti tl e  28, U ni ted S ta te s Code, is  am en de d 
to  r ea d  a s fo llo ws :
“Sec.
“228 1. Re peale d.
“2282. Re peale d.
“ 228 3. S ta y of S ta te  co ur t proceeding s.
“ 228 4. Thr ee  ju dg e d is tr ic t c o u r t ; wh en  re qu ired  ; co mpo sit ion ; pr oc ed ur e. ”

Sec. 5. (a ) Secti on  2403 of  ti tl e  28, U ni ted S ta te s Code, is  am en de d—
(1 ) by in se rt in g th e su bs ec tio n “ ( a ) ” im m ed ia te ly  be fo re  “ In ” an d
(2 ) by ad di ng  a t th e end th ere of th e fo llo wing ne w su bse ct io n:

“ (b ) In  an y ac tio n,  su it , or pr oc ee ding  in a court  o f th e U ni ted S ta te s to whic h 
a S ta te  or an y ag en cy , officer , or em plo yee th er eo f is not a par ty , w he re in  th e 
const it u ti onal it y  of an y st a tu te  o f th a t S ta te  a ffec tin g th e pu bl ic  i n te re st  i s d ra w n 
in  qu es tio n,  th e co urt  sh al l ce rt if y  su ch  fa ct to  th e a tt o rn ey  gen er al  of  t he S ta te , 
an d sh al l pe rm it th e S ta te  to  in te rv en e fo r p re se nta tion  of  ev iden ce , if  ev iden ce  
is  ot he rw is e ad missibl e in th e ca se , an d fo r ar gum en t on th e  qu es tion  of  const i
tu ti onali ty . Th e S ta te  sh al l, su bj ec t to  th e ap pl ic ab le  pr ov is io ns  of  law , ha ve  al l 
th e  ri gh ts  of a part y  an d be su bj ec t to al l li ab il it ie s of a part y  as  to  co urt  co st s 
to  th e exte nt ne ce ss ar y fo r a pr oper  p re se nta tion  of  th e fa c ts  an d law  re la ti ng  
to  th e qu es tio n of co nst it u ti onali ty .”

(b ) Th e ca tc hl in e to sect ion 2403 of  ti tl e  28, U ni ted S ta te s Code, is  am en de d 
to  re ad  as  f o ll ow s:
“§ 2403. Intervent ion  by United State s o r a St ate;  c ons titu tional  q ues tion”

Sec. 6. Item  2403 of th e an aly si s of ch ap te r 101, of  ti tl e  28, Uni ted S ta te s Code, 
is  am en de d to read  as  fo llow s:
“2 403. In te rv en ti on  by Uni te d S ta te s or  a S ta te ; co nst it u ti onal  qu es tion. ”

Sec. 7. Thi s Act sh al l no t ap ply to  an y ac tio n com me nced on or  be fo re  th e da te  
of  en ac tm en t.

Pas se d th e Sen at e Ju n e  14,1973 .
A tt e s t:

F rancis R. Valeo,
i f '  - ■ Sec re ta ry .

[H .R . 8285 , 93d  Cong ., 1s t sess .]

A BIL L To am en d ti tl e  28, Uni ted S ta te s Code,  to  prov ide in  civ il ca se s fo r ju ri es  of six  
pe rson s,  an d fo r ot he r pu rp os es

B e it  en ac ted by  th e Sen at e an d Hou se  o f R ep re se nta ti ve s of  the Uni ted S ta te s 
of Amer ic a in Con yres s as sembled . T hat chap te r 121 of  ti tl e  28, U ni ted S ta te s 
Code, is  amen de d by  addin g a ne w s ec tio n 1875 as  fo ll ow s:
“§ 1875. Number o f ju ro rs  in civil cases

“ In  a d is tr ic t co urt  of  th e U ni te d S ta te s as  def ined in sect ion 18 09 (f ) of  th is  
ti tl e,  th e  pe ti t ju ry  sh al l, in a civ il ca se  a t law, or  in a no nc rim in al  ac tion  in 
which  a ri gh t to  tr ia l by ju ry  is  oth er w is e gra n te d  by st a tu te , co ns is t of  si x 
ju ro rs , un less  t he  p art ie s st ip u la te  to  a  l es se r nu m be r.”

Sec. 2. Secti on  1870  of  ti tl e  28. U ni te d S ta te s Code, is  am en de d by st ri k in g  
th e f ir st  s en tenc e a nd inse rt in g  in lie u th er eo f th e fo ll ow in g :

“ In  a d is tr ic t co urt  of  th e U nited  S ta te s as  defined in se ct ion 18 09 (f ) of  th is  
ti tl e,  in  a civ il ca se  a t law . or  in  a no nc rim in al  ac tion  in which  a ri gh t to  tr ia l 
by ju ry  is ot he rw ise gra nte d  by st a tu te , ea ch  part y  sh al l be en ti tl ed  to  tw o 
pe re m pt or y ch al leng es .”
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Sec. 3. Section 1869(f) of this title is amended by deleting the words “and 1867”, and insert ing in lieu thereof “1867,1870, and 1875”.
Sec. 4. The chapter  analysis of chapter 121, title 28, United States Code, is amended by adding at the end thereof:
“ 187 5. Nu mber of ju ro rs  in ci vi l ca se s.”
Sec. 5. This Act shall become effective on the thir tieth day which begins following the date of its enactment.
Mr. Kastexmeier. Al l informed persons appear to agree tha t the 

present situation cries out for constructive solutions.
Both measures before us are supported by the Judicial Conference 

of the United States. S. 271 is a bill to improve judicial machinery by 
amending the requirement for a three-judge court in certain  cases. I n
troduced by Senator Burdick, this measure passed the Senate on 
June  14. It  sharply reduces the kind and number of situations in which 
three-judge courts would continue to be required. In so doing, S. 271 
to a substantial degree adopts the recommendation of the Chief Ju s
tice of the United  States who last year told  the American Bar Associ
ation : “We should tota lly eliminate the three-judge distr ict courts that 
now disrupt distr ict and circuit judges’ work.”

The other bill is H.R. 8285, to amend ti tle 28, United States  Code, 
to provide in civil cases fo r jur ies of six persons. H.R.  8285 was intr o
duced by Judiciary Committee Chairman Rodino at the request of 
the Judic ial Conference. It  would render uniform the number of 
jurors in Federa l civil cases a t six, unless the parties  stipulate to a 
lesser number. S. 2057, a slightly variant measure, is pending in the 
other body. The bill will be placed in the record a t this point.

[A copy of S. 2057 follows :J
[S . 20 57 , 93d  Cong. , 1s t se ss .]

A B IL L To am en d ti tl e  28, U ni te d S ta te s Cod e, to  pr ov ide in  civi l ca ses fo r ju ri e s of 
six  pe rs on s,  an d fo r o th er  pu rp os es

Be it enacted by the Senate and. House of Representatives of the United 
States of America in Congress assembled, Tha t chapter 121 of title 28, United States Code, is amended by adding a new section 1875, as follows:
“§ 1875. Number of jurors  in civil cases

“ (a) In a distr ict court of the United States as defined in section 1869(f) of this title, the petit jury  shall, in a civil case a t law, or in a noncriminal action 
in which a right  to tria l by ju ry is otherwise granted  by statute, consist of six jurors, unless the p arties st ipula te to a lesser number.

“ (b) In such cases the verdict of the jury  shall be unanimous, unless the parties stipulate otherwise.”.
Sec. 2. Section 1870 of title 28, United States Code, is amended by str iking the first sentence and inserting in lieu thereof the following :
“In a district court of the  United States  as defined in section 1869(f) of this title, in a civil case at  law, or in a noncriminal action in which a right to tri al by jury  is otherwise grante d by statu te, each party  shall be entitled to two peremptory challenges. Several defendants or several plaintiffs may be considered 

as a single party for the purposes of making challenges if their  interests are similar, or in any such case the court may allow additional peremptory challenges and permit them to be exercised separately or jointly .”.
Sec. 3. Section 1869(f) of this  title  is amended by deleting the words “and 1867”, and inserting in lieu thereof “1867, 1870, and 1875”.
Sec. 4. The chapter analysis of chapter 121, title  28, United States Code, is amended by adding a t the end thereof :

“ 187 5. Nu mbe r of ju ro rs  in  civi l ca se s. ” .
Sec. 5. This Act shall become effective on the thir tieth day which begins following the date of its enactment.
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Mr. K astenmeter. Our witnesses this morning  will convey the views 
of the  Jud icial  Conference, the Department of Justice, and the Ameri
can Bar Association. The  Chair notes th at five witnesses are scheduled 
to be heard this morning and hopes that the witnesses and the subcom
mittee members will be as brief as the subject mat ter permits.

The Chai r takes a grea t deal of pleasure in calling our first witness, 
the Honorable J . Skelly Wright,  Chairman of the Judicial Conference 
Committee on Federal  Jurisdiction, who will speak about S. 271. 
Judge W righ t, you are very welcome. You may proceed.

TESTIMONY OF HON. J. SKELLY WRIGHT, CHAIRMAN, JUDIC IAL 
CONFERENCE COMMITTEE ON FEDERAL JURISDICTION

Judge Wrtgiit. Mr. Chairman, gentlemen, I am grate ful for the 
oppor tunity to appear before you. 1 appear  as a representat ive of the 
Judic ial Conference of the United States, to express the Conference's 
views with respect to S. 271 which would repeal sections 2281 and 2282 
of title 28 of the Judicial Code.

These sections require the convening of three-judge distr ict courts 
wherever an injunction is sought restra ining the enforcement, opera
tion, or execution of a State  or Federal statute  on the ground  of re
pugnance to the  Constitution of the  Un ited States. S. 271 was orig in
ally drafted  and sponsored by the Judicia l Conference. In  its present 
form, it is the  same as the  o riginal dra ft of the Judicia l Conference 
except tha t a three-judge distr ict court for congressional and state
wide reappor tionment is provided in cases wdiere injunctions are 
sought.

This legislation concerns, as I have stated, only sections 2281 and 
2282. It  does not concern the three-judge distr ict court provisions in 
the Civil Rig hts Act of 1964 or the Voting Rights Act of 1965, nor does 
it relate to the three-judge dist rict  court required for review of ICC 
orders.

Nor does it relate to the three-judge d istrict court required under the  
Expedit ing Act in ant itru st cases. Those later  two statutes , the ICC 
review statu te and the Expedit ing Act provisions rela ting  to three- 
judge distr ict courts, are the subject of legislation pending  in both 
Houses of Congress, and both Houses are moving in  the direction of 
eliminating the three-judge distr ict court both for ICC review and 
for review of ant itrus t actions under the Expe diting Act.

So, we speak this morning only of those limited cases which require 
three judges because an injunction is sought against the operation of a 
State or Federal statute because of repugnance to the  Constitution.

The Judic ial Conference has been concerned fo r many years about 
the burden of these cases. In the last 10 years, the number of three- 
judge distr ict court cases under these two s tatutes  has  almost tripled. 
The number of cases, how’ever, does not indicate the actual extent of 
the burden caused by these cases.

Before a three-judge distr ict court case can even begin, a single 
judge must recognize it as a three-judge distr ict court case. He must 
ask the chief judge of the circuit for the convening of a th ree-judge 
court. He must certify  the necessity. The chief judge of the circuit 
then studies the certification. If  he feels it wisely made, he appoints
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two addit ional judges, one of whom must be a court of appeals judge. 
Then the three judges must get togethe r in some way. A nd in many 
areas of the country, these three  judges will live in different par ts of 
the circuit so tha t the first burden encountered in the convening of 
three-judge courts is the actual travel of the  judges  to the place where 
the tria l will be held.

Then, of course, there is the problem of try ing  a case w ith three 
judges. There is the problem of rul ing on evidence as the swift-moving 
events of the tria l take place. Three  judges cannot act with the same 
incisiveness as the single judge in making tria l rulings  as necessary 
during the tria l of a fast-moving case.

In addition to the drain  on judicial resources at the distr ict and 
circuit levels caused by three-judge distr ict courts, the drain on the 
Supreme Court’s limited resources is even grea ter because the ap
peals in these cases go directly to the Supreme Court rathe r than to the 
court of appeals. And as we all know the  number of cases reaching 
the Supreme Court is increasing each year. These cases are part icu
larly difficult for the Supreme Court because they do not reach the 
court by applica tion for writ of certiorari. They reach the Supreme 
Court  by direct appeal.

And desipte the fact that  there is this direct appeal to the Supreme 
Court, very often courts of appeals arc brough t into the picture to 
determine whether or not the single judge has improperly  failed to 
call a court or whether or not a court has been improperly impaneled 
with three judges. Af ter  the court of appeals makes its decision, the 
case goes back down to the distr ict court where the decision of the 
court of appeals is implemented and the case star ts all over again.

Now, the Judicial Conference would not have taken the position 
tha t it has with reference to three-judge courts if there remained any 
longer the reasons why three-judge distr ict courts were originally 
created. Three-judge dist rict courts came into being in 1910 as a re
sult of legislation passed at tha t time. This legislation was a response 
to rulings  by the Supreme Court of the United  States which set at 
naught State legislation tha t sought to control in the public inte r
est the burgeoning  industria l revolution of the time. In a series of 
decisions led by Ex  parte Young , the States  felt tha t their processes 
were being paralyzed by the Supreme Court and so the Congress 
passed this three-judge legislation to protect  the States against acts 
of one judge who without a hearing of any kind would grant  prelim
inary  in junctions re straining  States from enforcing the ir own laws.

Now, the reason for this legislation disappeared almost as soon as 
it was passed. The equity rules were passed immediately, changing the 
procedures under which the injunctions were issued. The Congress 
itself reacted and passed the Johnson Act which prohibited Federa l 
courts from restraining rate fixing by S tate commissions and the Tax 
Eeform  Act, which prohib ited Federa l courts from enjoining State 
collection of taxes. So at least in these two important areas this three- 
judge court provision no longer was necessary.

The equity rules have now been written into the Federal Rules of 
Civil Procedures. In addition, there have been cases decided by the 
Supreme Court, a trilogy of cases known as the Younger v. Harris  
trilogy , which prohib it Federa l courts from restra ining State  courts
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in the criminal field. Xo longer can Federal courts enjoin the enforce
ment of criminal statutes of the States unless there is obvious harass
ment on the part of the State official charged with the enforcement 
of the statute.

And so we suggest—and I am passing through quickly because T 
know you have a long morning—tha t the rationale tha t gave life to 
the three-judge court in 1910 has all but disappeared. We submit tha t 
as a general proposition the original reasons for three-judge courts 
have been largely dissipated by limit ing statutes  and decisions con
trol ling  the jurisdiction of Federal  courts co llaterally  to review State 
laws and tha t the procedure, the three-judge distr ict court procedure, 
compounds, and confuses rat her  tha n simplifies orderly constitutional 
decisions and tha t the burden placed on panels of judges to handle 
these cases on an expedited basis is onerous in view of the mounting 
backlog of cases of no lesser order of priori ty.

Tha t concludes my statement, gentlemen. I f you have any questions 
I will be happy to answer.

Mr. Kastenmeier. Thank you very much, Judge  Wright, for a brief  
but fine statement, certainly  to the point. And without objection, sir, 
your sta tement as submitted will be placed in the record in its entirety.

1 he prepared statement of lio n. J . Skelly Wright fol lows:
My name is J. Skelly Wright, and I appear before your Subcommittee today 

on behalf  of the Judicial Conference of the United States to express the views of 
the Conference with respect to S. 271, which would repeal 28 U.S.C. §§ 2281 and 
2282 of the United States Code. Those sections require the convening of a three- 
judge dist rict  court in cases where an injunction is sought restra ining  the enforcement, operation or execution of any state or federal statute  for repugnance to the Constitution of the United Sta tes.
A. THE TH RE E-JUDG E COURT PROCEDURE CO NS TITU TE S A SU BST ANTIA L BURDEN ON TH E 

FEDERAL  JU DICIAR Y

The Judicia l Conference has for some time been concerned with the increased 
judicial burden resulting from the convening of three-judge district courts in 
injunctive cases alleging unconst itutionality of federal or stat e statutes.  In the 
five years from fiscal years 1965 through 1969, the number of three-judge district 
courts convened to hear injunctive cases mounting att acks  on s tate  statutes has increased over 160 per cent, and the upward trend continues.1 This burden is an 
addition to a severe backlog in disposing of cases generally and represents a 
subtract ion from the time judges can devote to their  other business.

Before reaching the issue of the continuing need fo r this special type of panel, 
I might briefly advert to the special burdens created by tliree-judge courts. Such 
a case first involves the time of the distr ict judge in making a threshold determi
nation whether the case is appropriate  for a tliree-judge panel. If he so deter
mines, he must notify the chief judge of the circuit, who must study the plead
ings to decide whether the case is indeed one for three judges. If the chief judge 
of the circuit  agrees the case should he heard by three judges, he designates two 
other judges to sit with the first, one of whom must be a judge of the United 
States Court of Appeals. The hearing  before the three judges must be given 
precedence and assigned for the earliest practicable day. This means that  three 
federal judges must put aside the ir other judicial work and travel  to one place 
of holding court and, with triple judge power, decide one case. While the sta tist i
cal members of three-judge court proceedings are not highly significant, the time 
consumed by judges on these cases, both in traveling to the place of hearing 
and in hearing and deciding these cases, represents a serious dimunition of their total time.

After this special three-judge dist rict  court has acted, any party  may then 
appeal directly to the Supreme Court of the United States from the decision of

1 See compilat ion a ttac hed  as “Atta chm ent  A.1



the tliree -judge  panel pu rsu an t to 28 U.S.C. § 1253, there by bypassing  the  United  
Sta tes  Court of Appeals. The Supreme Court must thus disjiose of a ease, often  
involving  delicate issues  of federa l-s tate  relat ionships , on the skeletal  record  
developed in an inju nct ive  suit  in the distr ic t court , without inte rmediate  con
sidera tion  by a court of appeals . The burden placed on the  Supreme Court of 
disposing of  these  appeals,  in add ition to normal cases hea rd on the d iscr etio nary 
wr it of cer tiorar i, is formidab le and has  been growing. The time of the  Supreme 
Court  is extrem ely limited, and the  d irec t appeal procedure preempts  time which 
the  Court  might more profi tably utili ze on more compelling quest ions where  a 
conflict of decisions in the cou rts below has developed. In short, original appel
late review should be in  the United Sta tes  Courts of Appeals, as is normally the 
situation .

Despite th is pressure for  direct  appea l to the Supreme Court, the  burden of 
tliree -judge  courts is not completely removed from the  Cour ts of Appeals  which 
are  called upon to resolve  the jur isd ict ion al issue on a pp ea l: (1) when one judge 
has failed  to convene a tliree -judge cour t and eith er denies  relie f o r sets  the case 
down for fu rth er  proceedings, and  (2) where a three -judge court itse lf det er
mines that  the  case is not properly before it. Since the  case is not presented to 
the Court of Appeals  on its  meri ts, the  rel ief gra nted can only be inte rlocutory. 
Thus all three tie rs of federa l cour ts are involved in this disrupt ive  procedure.

B. TH E ORIGIN AL REASONS FOR TH E TIIREE -JU DG E COURT HAVE DISAPPEA RED

The orig inal rati ona le for  the tliree-judge  court has  long been obsolete and, as 
one commentator  pointed  out, began to disa ppe ar soon af te r the  orig inal  legisla 
tor was enacted in 1910/ The requ irem ents  of a tliree -judge cour t were  enacted 
by the Congress in Section 17 of the Act of Jun e 18, 1910, 36 Stat . 539. 557. This 
legis lation was responsive to the  situ ation created  by Ex parte Young, 209 U.S. 
123 (1908), in the wake of which many rai lroads and uti liti es att ack ed sta te 
rate-f ixing and  tax  laws, creating a deluge of appl icat ions  for inju nct ive  relie f 
and  races  to the  cour thouse doors. In many cases inju nctions  were issued ex 
parte by federa l judges having the  effect of suspending enforcement of such 
sta te  legisla tion. The impetus  for the legis lation was quite d e a r : the  sta tes  
were resent ful of the autho rity  of a single fede ral judge to nulli fy their  regu la
tory policies. Under the  procedures  then  in force the judges could issue tempo
rary res tra ining o rders ex parte and issue inte rlocutory junc tions on the basis  of 
affidavits alone, and  the re were no limi ts in the  judge's  discretion to continue 
inte rlocutory injunctions and  tempora ry res tra ining orde rs indefinite ly. Section 
17 of the  1910 leg islat ion was  intended to take thi s kind of a uth ori ty away from 
a single judge and place inju nct ive  su its before a tliree- judge panel. 45 Cong. Rec. 
7253-7257.

The orig inal problem s were  largely obviated two years af te r enac tment of the 
1910 legislation  when the federa l equity rules were revised, extending to all 
inju nct ive  cases much the same  protective  procedures which the  1910 Act had 
provided for  the  tliree -judge court proceeding (e.g., cont inuance of a 10-day re
str ain ing  orde r was  proh ibited under any circ umstan ces ). La ter  two sta tut es 
fu rth er  res tra ining  the powers of federal  courts to enjoin sta te action  were en
acted.  In the  Johnson Act of 1934, 48 Stat.  775 (now 28 U.S.C. § 1342), Congress 
res tric ted  federal  injunct ions w ith respe ct to sta te taxes .

Although by the  Jud ici ary  Act of 1937, 50 Stat. 732, Congress extended the 
tliree -judge require ment to inju nct ive  sui ts res tra ining  federa l laws, it did so 
in a period when numerous cases tes ting  the  con stitutio nal ity of the economic 
prog rams of the  Depression yea rs were  of prime concern. This, however, was a 
tra ns ito ry  problem which was  large ly resolved by the  Supreme Court 's decisions 
defining the  regula tory  powers of the  fede ral Congress. Also, a yea r af te r the 
1937 Act was passed the  Suprem e Court decided that  a single dis tric t judge has  
not only the power but  also the duty to deny a sta tut ory three-judge court 
when he is convinced that  a “substant ial  constitutio nal  question" is not  pre 
sented. California Wa ter  Serv ice Co. v. City of Redding, 304 U.S. 252 (1938).  
This spawned a new kind of litigat ion  since par tie s could fu rth er  liti gat e the  
juri sdictional issue. The powers of a single judg e to dispose of a pet ition on 
jur isd ict ion al grounds are to thi s day obscure, despi te a 1942 Act (now codified 
as 28 U.S.C. §2284(5 )) which presumably would have denied  him power  to

2 A mmerman , Th re e- Ju dg e Cou rt s:  Se e How  T hey  R u n !,  52 I ’.R. l) . 29 3,  297  (1 971).
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either dismiss or dispose of the case on the merits. In a 1962 case the Supreme 
Court held tha t tha t statute does not apply “when the constitutional issue pre
sented is essentially fictitious.” * 3

The proper channels for appealing the jurisdict ional issue are likewise con
fusing. To quote Professor  Wright on the sub jec t:

“The rules on apiiellate review of whether a three-judge court was needed are 
so complex as to be virtually  beyond belief. The court of appeals  may review if 
the single judge regards the federal claim as so insubstan tial as to require dis
missal for want of jurisdic tion or if the single judge correctly concludes tha t 
three  judges are not required and decides the merits of the case. If the single 
judge incorrectly believes tha t three judges are not required and proceeds to 
the merits, the remedy once was mandamus from the Supreme Court, but now 
appears to be an appeal to the court of appeals. If the court of appeals should 
fail  to see tha t the case was one for three  judges, and reviews on the merits, 
its decision is void.

“If  a three-judge court is convened, but it determines tha t three judges were 
not necessary, appeal is to the court of appeals. If the special court is cor
rectly convened and gives judgment on the merits, appeal lies directly to the 
Supreme Court. If  judgment is given on the merits by a three-judge court but 
such a court was not required, appeal should be to the court of appeals rath er 
than to the Supreme Court. * * *”4

In summary, the original problems for which the three-judge court was 
originally conceived have been largely eliminated by reforms in equity pro
cedures now found in the Federal Rules of Civil Procedure. The three-judge 
cour t procedure generates rath er than lessens litigation. Moreover, the ideal of 
providing an immediate forum for resolution of constitutional attacks on s tate  
and federal laws has been lost in the maze of a procedural jungle.
C. DEC ISIO NAL LAW  HA S PROVIDED IT S OWN  SAFEGUARDS AG AIN ST PRECIPITOUS 

IN JU NCT IV E ACTION BY FEDERAL JUDGES

In its recent opinions the Supreme Court has provided such restrict ions on 
federa l injunctions  as to fur ther obviate the need for three-judge courts. In 
Younger v. Harris, 401 U.S. 37 (1971), the Supreme Court held tha t injunctive 
relief against a state  criminal prosecution is not available except in exceptional 
circumstances, as where the prosecution is in the nature of a bad faith harass
ment of the defendant in the exercise of his federal rights.

The Court has also required, as a general proposition, abstention from inter
vention by injunction or declaratory relief  in ongoing state  prosecutions,5 * and 
in situations where the allegedly unconstitu tional law has not yet been sought 
to be enforced against the petitioners and no threat  of irreparable injury  is 
demonstrated.8 The Supreme Court has in other recent decisions mandated ab
stention from intervention in state  criminal processes which have not yet been 
resolved at the state  level7 or with respect to issues which may be resolved on 
a different basis in pending state litigation.8 This pattern of decisions clearly 
precludes the sort of precipitous  intrusion into state  legal processes by a single 
federal  judge which the original three-judge court act sought to control.

Thus the rationale which gave l ife to the three-judge court in 1910 has  all but 
disappeared. We submit tha t as a general proposition the original reasons for 
the three-judge court have been largely dissipated by limiting statutes and deci
sions controlling the jurisdic tion of the  federal courts collaterally to review 
sta te laws, tha t the procedure compounds and confuses rather  than simplifies 
orderly constitutional decision, and tha t the burden placed on panels of judges 
to handle these cases on an expedited basis is onerous in view of the mounting 
backlog of cases of no lesser order of priority.

Thank you for this opportunity to express the views of the Judicial Conference 
here  today.

« B a il m  v. P att ers on , 369 U.S. 31. 33  (1 96 2) .
♦ C W ri ght,  Fed er al  Cou rt s $5 0  a t  p.  193 (2 d ed. 19 70 ),  Se e als o J.  Mo ore , Fe de ra l

P ra c ti ce  «I 11 0.03 (31 (2d  ed. 19 70 ).
8 v. Ma cke U,  401 U.S . Rfi (1 97 1) .
•B o y le  v. Landry , 401 TT.S. 77 (1 9 7 1 ):  Dys on  v. S te in , 401 U.S . 200 <19 /11
7 P er es  v. Le de sm a,  401  U.S. 82 (1 97 1) .
8 B yr ne  V. K ar al ex is , 4 01 U.S . 216  (1 97 1) .
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COMPILATION A.— THREE JUDGE COURT HEARINGS BY NATURE OF SUIT , FISC AL  YEARS 19 63 -73

Su its  in vo lv in g  State o r lo ca l 
laws or  re gu la tio ns

Fiscal ye ar Total
Review of 

ICC or de rs C iv il rig ht s
Re appo r
tionm en t

O th e r
actions

1 9 6 3 .. -__________  ______________ _____ 129 67 19 16 27
1964_____ _____ _______________________ 119 50 21 18 30
1965________ __________________ _______ 147 60 35 17 35
1 9 6 6 -________________________________ 162 72 40 28 22

1967..................................... .. ......... ................. 171 64 55 10 42

1968..______ _________________________ 179 51 55 6 67
1969__________________________________ 215 64 81 1 69
1970................. ................................................... 291 42 162 8 79

1971__________________________________ 318 41 176 2 99
1972...................... ........................... ................ 310 52 166 32 60
1973..........................  ...................................... 320 52 183 7 7&
Perce nt change: 1973 ov er  1972_________ 3 .2 10 .2 - 7 8 .1 30 . 0

N ote : Pe rcen t no t compu ted wher e base  is 25 or less.

Mr. K astenmeier. For the  benefit of the committee. Judge  A\ right,  
and for the record, would you tell us something about the Jud icia l 
Conference and its composition ?

Judge Wright. The Judicial  Conference was created by an act of 
Congress. It  is composed of the chief judge of each of the circui ts, 
each of the 11 circuits, and one dist rict  judge from each circui t elected 
by the judges of the circuit  so there are 22 members of the Jud icia l 
Conference, chaired by the Chief Justic e of the United  States. And 
the Judic ial Conference functions throu gh committees. There is a Com
mittee on the Criminal Law, there is a Committee on Judicia l Ad 
minis tration,  and the re is a Subcommittee on Jurisdic tion of the Cour t 
Administration Committee of which I happen to be chairman. It is 
this subcommittee th at  draf ted the legislation. We sponsored it. The 
Judicial Conference now is sponsoring it. We have receded from the 
provision for an absolute repeal of 2281 and 2282 insofar as reap por
tionment cases are concerned, where those reapportionment cases in 
volve congressional redis tricting or statewide reapport ionment. Th at 
change was added in the Senate Subcommittee on Improvements in 
Judic ial Machinery and the Ju dicial Conference has now approved  the 
legislation in its  present form.

Mr. Kastenmeier. So, we can note that  you have been elected among 
your peers, I  take it to this post.

You testified in the  Senate on behalf of a similar  measure; did you 
not ?

Judg e W rigiit. Yes, sir.
Mr. Kastenmeier. O r actually the same one?
Judge Wright. The same one.
Mr. Kastenmeier. I n essence, as I understand  it, presently there are 

two bills pending, FI.R. 785 which would repeal the existing  require
ment tha t orders of the ICC would be subject to three-judge court  
proceedings and also S. 782 which would remove cases under the E x
pedit ing Act from three-judge court requirements. I assume the Ju 
dicial Conference supports  both of those measures?

Judge Wright. The Judic ial Conference has supported both of those 
measures in the past.
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Now, the ICC legislation has been the subject of much discussion 
between the Department of Justice and the ICC, the Commission 
itself.

And I am not familiar  with the bill in its  present form because the 
controversy there seems to be as to who will be the named party 
in review whether it be the United States or the Commission. W hat 
turn s on tha t is who represents whom in the court of appeals, whether 
it be the Commission lawyers or the Departmen t o f Just ice lawyers. 
Now, that is what  held the bill up for several years and I understand 
tha t that problem has been resolved.

So the Judicial Conference has in the past approved all versions 
of the ICC review bills which eliminate three-judge d istrict  courts.

Mr. Kastexmeier. Do I unders tand tha t the Judicial Conference 
does not object to continuing the three judge court requirements t hat  
come up under the Voting Rights Act of 1965 and the Civil Rights  
Act of 1964?

Judge Wright. Tha t matter  has not come before the Judicial Con
ference. The number of cases generated from those statutes  is miniscule and it is a matter of no great concern.

Mr. Kastexmeier. But I would assume on princip le the Judic ial 
Conference is for the total elimination of three-judge courts except 
when you mention the reappor tionment or redis trict ing cases? And 
does the Conference make a distinct ion in these two classes of cases?

Judg e Wright. The Conference has not been called upon to con
sider any proposed changes in the three-judge distr ict court provi
sions in the Civil Rights Act of 1964 or the Voting Rights Act of 
1965. And consequently the Conference has taken no position with 
reference to any proposed changes. I know of no such proposals and 
consequently I am not able to speak for the Judicial Conference with reference to t hat  matter.

Mr. K astexmeier. Does the Judicia l Conference object to the three- 
judge courts as a matter of principle or does it specifically address 
itself only to three-judge courts under cer tain statuto ry requirements?

Judge Wright. Well, I think the Judicial Conference would have 
to study any proposal, for example, for changing the three-judge 
provisions of the 1964 Civil Rights Act. A case might  be of such 
concern and importance tha t it should be treated in the first instance 
by a three-judge dist rict court. For  example, under the 1964 Civil 
Rights Act only the Attorney General can ask for a three-judge 
district court and tha t legislation provides th at a three- judge distr ict 
court shall be convened when the At torney  General asks for  it in cases 
where he finds a pat tern  of discrimination in employment, et cetera, 
and consequently the Congress thou ght tha t this was an area of such 
importance tha t in the first instance  a three-judge distr ict court ought 
to consider it with the direct appeal to the Supreme Court, which 
would expedite the conclusion of  the  lit igation. Now, it is conceivable 
that a three-judge dist rict  court would still be appropriate in those 
kinds of cases, but I am not in a position to speak for the Judicial Conference in connection with this pa rticu lar subject.

Mr. Kastexmeier. Precisely, what action did the Judicia l Confer
ence take in connection with three-judge courts or in  connection with 
repeal of 28 United  States Code sections 2281 and 2282?
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Judge Wright. Precisely the Committee on Court Administration  
draf ted legislation which would repeal 2281 and 2282. Tha t legislation was approved by the Judicial Conference and copies of the proposal were sent to the Judiciary Committee of the House and the 
Judiciary Committee of the Senate.

This was several years ago, and it has been the subject of legisla
tive consideration since tha t time.

Mr. K astenmeier. To put your position into a rather different context then, is it your position or the position of the Conference tha t these provisions are now a burden as fa r as continuing the  three-judge district courts is concerned but tha t certain others including the Voting Eights Act of 1965 and the  Civil Righ ts Act of 1964 and reapportionment or redis trict ing cases might not be a burden?
Judge  Wrigiit. That is correct. The Conference addressed i tself to the burden, exactly. The Conference does not want to challenge the wisdom of the Congress of the United  States  in deciding who and by how many judges cases should be heard.
The Conference does want to call to the attent ion of the Congress the burden tha t results from m ultiplying  the judge power required in part icular cases and the Conference’s view was and is tha t under 2281 and 2282 the burden is very great.
Over 95 to 97 percent of the three-judge cases, with the exception of ICC cases, come from 2281 and 2282 and the Judicial Conference was therefore  moved on its own initia tive to d raft legislation to have 2281 and 2282 repealed.
Mr. Kastenmeier. I understand. And as a matter of fact it  does not speak affirmatively of the retention of other three-judge courts other than  2281 and 2282?
It  is merely silent as to whether those courts should continue, if as a matter of congressional policy as to whether those might  still be necessary, is th at correct?
Judge Wright. That  would be accurate, Mr. Chairman.
Mr. Kastenmeier. Do any statistic s exist which might be useful for us to just ify to our colleagues in terms of judge man-hours or cost in dollars, the saving of which would just ify affirmative action on this  bill ?
Judge Wrigiit. We have made no studies as far  as I know, time studies with reference to three-judge dist rict court cases. All we have with reference to them is our experience and the bare statistics  as to the number and the increasing numbers. And as I  indica ted the number has trebled in the last 10 years. As far  as the reapport ionment cases are concerned, they are not a problem. There were only seven in the last fiscal year, 1973, and only one or two in fiscal 1971.
Mr. K astenmeier. Thus far,  Judge W right, I  am not aware of  any and I would ask you do you know of any cogent argument th at could 

be made for the retention of three-judge courts under section 2281 or 2282 by potential  l itigants or others ? A re you aware of any argument tha t could be made for retention,
Judge Wright. I  would think tha t if  the same conditions which caused the passage of the legislation in 1910 came to pass again, there would be a basis for considering the legislation. You remember tha t legislation related  only to attacks  on State laws. In 1937, 2282 was
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passed and tha t involved attacks on Federal  laws. There were con
ditions in 1937 which justified its passage and if those conditions 
recurred  I would th ink tha t serious considera tion should be given to 
doing something about them. In other words, where I think the Con
gress has a righ t to determine in its own mind whether  or not there 
has been an abusive power on the par t of other branches of govern
ment, where i t has jurisdic tion in the area, then it can act to correct 
what i t feels is a vice.

Mr. Kastenmeier. Thank you, Judge.
I yield to my friend from Califo rnia, Mr. Danielson.
Mr. Danielson. I have no questions, Mr. Chairman. Thank  you, 

Judge Wright .
Judg e Wright. Thank you.
Mr. Kastenmeier. I would like to yield to the gentleman from 

Illinois , Mr. Railsback.
Mr. R ailsback. Judge Wright, I wonder if  you have any idea what 

passage of this bill would mean as far  as cutt ing down on appeals, 
direct appeals to the Supreme Court? I wonder, do you have any idea, 
or is it possible to project  what this  would save as far  as your caseload 
is concerned ?

Judge Wright. Well, actually  the number of cases going to the 
Supreme Court from three-judge district courts really is only 3 pe r
cent of the Supreme Court's calendar, overall calendar.  But, the great 
major ity of cases reaching the Supreme Court reached the Supreme 
Court on an application  fo r a writ  of cer tiorar i and those cases as you 
know do not  always result in appeals o r hearings before the Supreme 
Court. As a matter of fact, less than  1 in 10 actually  result in any 
work before the Supreme Court other than  the action on the applica
tion itself. So, even though the percentage is small, the amount of work 
required  by the Court in these three-judge cases is relatively large 
because, as I have indicated, these are direct appeals. Again, we have 
no time study which would indicate just how much of a Justice’s time 
is spent with these cases.

Air. Railsback. And it would also save some time as far  as the courts 
of appeals are concerned, because they would not have to decide the 
jurisdictional questions so i t really would help to cut the caseload of 
both the Supreme Court and the court of appeals, is tha t correct ?

Judge W iiigiit. Yes. The jurisdic tional aspects of three-judge courts 
present a real problem.

One judge is asked for three-judge court. The chief judge of the 
circuit says no and then where do you go from there ?

One judge gets his three-judge distr ict court and then they decide 
tha t three judges really are not necessary. And then do you go to the 
Supreme Court or do you go to the court of appeals? It  has been very 
unsatisfactory. Maybe there  is a better way to do it but it has not been 
done properly up to th is time.

Mr. Railsback. Let me just  ask you one last question. The bill 
before us does not repeal section 1253 which relates to the direct ap
peals from decisions of three-judge courts. I will jus t read it to you.

I t says “Expect as o therwise provided by law, any par ty may ap
peal to the Supreme Court from an order  grantin g or denying afte r
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notice and hearing an interlocu tory or permanent injunct ion in any 
civil action, su it or proceeding required by any act of Congress to be 
heard and determined by a distr ict court of three judges.

We sti ll are leaving intac t a th ree-judge court in certain cases like 
the reapport ionment cases, and also the voting rights cases and civil 
rights cases. I am just  wondering, try ing  to  recall if those cases, the 
civil r ights  cases, are those charac terized as civil cases where they are 
seeking injunctive relief?

Judge  Wright. Yes they are and you have read the statu te right . 
Direct appeal to the  Supreme Court would be preserved in those cases 
where three-judge distric t courts are preserved. But as I have indicated 
before the number of such cases is very small.

The reapportionment cases were seven last year and the number of 
the ones under the Civil Rights Act was even fewer, i f my recollection 
is right , as well as the ones under the Voting Rights  Act. So those  
cases really have not presented a problem. The cases that do present the 
problem, and tha t is merely because of the numbers, are the cases tha t 
arise under 2281 and 2282.

And I might say also th at there is no opposition really to this bill 
as far  as we can tell. The subcommittee in the Senate on Improve
ments in Judicial  Machinery sent letters  to the Attorney General of 
every State  in the Union and asked for their comments on the bill, 
because there was some thought tha t perhaps  because three-judge 
district court legislation had its genesis in protect ing the States, there 
would be some reason why the  States  m ight want to retain  the legis
lation; 38 attorneys general did not even answer the request of the 
subcommittee and of the other 12, 3 were in favor of the legislation, 
and about h alf  a dozen misconstrued what the legislation was all about 
and there were 1 or 2 who really were opposed to it.

Mr. R ailsback. Then in addition the sponsors of the bill are really 
provid ing some additional protection for the States by giving them 
notice where as now they would not be getting such notice in certain 
cases ?

Judg e Wrigiit. Not only notice, but the right to intervene on the 
part of the Attorney General.

Mr. Railsback. Right. The right to intervene. Thank you.
Mr. Kastenmeier. The gentleman from Massachusetts, Mr. Drinan.
Mr. Drinan. Thank  you very much for coming. Judge Wrigh t. It 

is very nice to have you here.
Judge W rigiit. Thank you.
Mr. Drinan. One question I have about the incidence of civil right s * 

litiga tion for a three-man distric t court. In the compilation after your 
fine statement , I see that civil right s in the last 10 fiscal years, with 
three-judge Federal courts, has increased from 19 in fiscal years  1963 
to 183 in 1973. And it is very interesting to note tha t between 1969 
and 1970 the number of civil rights cases with three-judge courts 
doubled from 81 to 162. I do not fully unders tand, therefore, your 
statement when you say tha t the incidence of three-judge Federa l 
courts in civil right s cases is miniscule.

Judge Wright. I  was refe rring to the special three-judge dist rict 
court cases under the Civil Rights Act of 1964, not under 2281 or

25 -4 50 — 74------ 2
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2282. I was refe rring  only to those limited civil rights cases, for 
three-judge distr ict court cases provided for in the Civil Rights Act 
of 1964 where the attorney general may ask for a three -judge  dist rict 
court in cases where he finds a pat tern  of discrimination in employ
ment, in schools, or whatever. But that  is a very limited, very limited 
group. There have been some under the Voting Rights Act of 196o 
certainly  as you know. But under  the 1964 act there have not been 
any or any gre ater number.

Mr. Drinan. Judge, would your proposed statute touch tha t par 
ticular area?

Judg e Wright. Not at all. Not at all.
Mr. Drinan. All right.  So, these 183 under civil righ ts would not 

be touched by this proposal you make?
Judge Wright. Not at all.
Mr. Drinan. You would be relieved by the ICC orders of 52 each 

year but then on the others, the 78, would all of them or most of them 
be taken care of by your proposal ?

Judg e Wright. The ICC orders are the subject of other legislation 
which hopefully  will pass soon. The other  part of the statement is 
correct.

Mr. Drinan. Seventy-eight would be eliminated?
Judge W rigiit. Yes.
Mr. Drinan. Well, I  always find you very persuasive, judge, and I 

see no difficulty in accepting what you said so eloquently today. Thank 
you.

Judge Wrigiit. Thank you.
Mr. K astenmeier. Just a follow up  then on the line of inquiry pur 

sued by Mr. Drinan. In fact, under  your  present figures, we would be 
relieving the court, the court system, of providing a three-judge dis
tric t court in 78 of 320 cases, in somewhat less than 25 percent of the  
cases, and the burden under present figures would be relieved so we 
should not misunderstand tha t this is the lion’s share of the cases. It  
is, in fact, a minority of the cases, a quarter of them perhaps?

Judge Wrigiit. Maybe my mathematics are inaccurate, but this is 
the lion's share of the  cases. The only case, looking at the compilation 
for 1973, fiscal 1973, the total of the three-judge cases, d istrict court 
cases, is 320. Only 52 are ICC orders. Those 52 would not be affected 
by S. 271.

Mr. K astenmeier. Right.
Judge Wright. The seven reapportionment would not be affected. 

But, all of the  others, more o r less all of the  others would be affected, 
with the possible exception of any voting rights cases unde r the Vot
ing Rights Act of 19G5 tha t might be included in the other actions.

Mr. K astenmeier. I  understood you to reply to Mr. Drinan, in reply 
to Mr. Drinan to say that  the civil rights cases numbering 183 would 
not be affected by this  legis lation. Did I misunderstand you?

Judge Wrigiit. I did not intend to say tha t if I did. What I did 
intend to say was tha t civil righ ts cases brought under the special 
provisions of the act of 1964 which require a th ree-judge di stric t court 
when the Attorney General of the United States certifies the neces
sity—they would not be affected and the number of such cases has been 
very, very small.

Mr. Kastenmeier. Let me put  the question th is way to you, Judge 
Wright. How many civil righ ts would be affected, th at is, how many



15

civil r ight s cases are presently brought to a three-judge dist rict court 
under 2281 and 2282 ? That of course we need to know.

Judge Wright. In fiscal 19731 would say close to 183.
Mr. Kastenmeier. So all of those, all of those—well, so tha t the 

three-judge d istric t court would not be available for civil cases under 
2281 or 2282 henceforth and tha t presently is nearly  183 cases?

Judge Wright. That  is correct.
Mr. Kastenmeier. And I think tha t raises a question. Do civil 

rights advocates accept this change? Do they know about it and do 
they realize they will not have the option of having a three- judge dis- 
t rict court under  2281 and 2282 henceforth ?

Judg e Wrigiit. I  understand  tha t the Civil Rights Commission, a t 
the time it  was chaired by Fathe r Hesburgh, was contacted informal ly 
by the Subcommittee of the Senate Judicia ry on Inprovements in 
Judicial  Machinery and asked for its views on S. 271. I t d it no t take a 
position agains t it, and so I would assume tha t this is a fair ly good 
indication tha t the civil rights people across the country are satisfied 
now to have one Federa l j udge handle their  cases initially.

Mr. Kastenmeier. Yes. The only reason someone might infe r a di f
ferent  response on the ir part is the fact tha t as recently as fiscal 1972 
they have been employing or entering  into three-j udge d istrict courts 
in as much as 183 cases, more than hal f the total  consisting of requests 
for three-judge distr ict courts, and, therefore, one must believe that  
they feel th at this is a desirable and favorable  forum for them.

So i t may be th at the Civil Rights Commission has decided it can 
forgo the three-judge distr ict court but one still is l eft with the im
pression th at currently it is being widely used in civil rights cases by 
some litigants.

Judge Wright. The figures here would support exactly what you 
say.

[Subsequently, Judge W righ t submitted the following.]
U.S. Court of Appeals, 

Washington, D.C. October 10, 1973.
Hon. Robert W. Kastenmeier,
Ray burn House Office Build ing,  Washington, D.C.

Dear Congressman Kastenmeier: At the hearing this morning you pointed 
out tha t of the tota l of 320 three-judge dist rict court cases for fiscal 1973, 183 
were “civil rig hts” cases, as shown in the stati stics  compiled by the Adminis tra
tion Office of the United States  Courts. You also suggested that if the  civil rights 
litigants in these 183 cases chose a three-judge dist rict court, it  might be possible 
tha t civil rights groups who bring such cases would be opposed to S. 271. I  regret 
tha t I was not quick enough to make a proper response to your suggestion. When 
an action is brought for an injunction restra ining  the enforcement of a state  or 
federal statute  on the ground of unconstitutionality, under 28 U.S.C. §§2282 a 
three-judge dist rict court is required. The lit igan ts have no choice. Both Section 
2281 and Section 2282 sta te that such an injunction “shall not be granted by 
any dist rict court or judge thereof unless the application therefor is heard and 
determined by a  distr ict court of three  judges under section 2284 of this title .”

I am advised tha t the Administra tive Office is going to fu rnish  the  Subcommit
tee with a breakdown of the 183 three-judge distr ict court cases filed in fiscal 
1973 shown in its compilation as involving civil rights. It  appears tha t a large 
number of the 183 cases are  only tangentially related to civil rights.

It  was a pleasure to appear before your Subcommittee this morning. 
Sincerely,

J.  Skellt Wright.
Mr. K astenmeier. Thank you.
Mr. Drinan. Could I?  Would the chairman yield for j ust a minute?
M r.  K a st en m ei er . Yr es.
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Mr. Dkixax. I am afra id I misunderstood Judge Wrig ht. If  tha t 
is the  case and if I may pursue this just a moment I am looking for
ward to the testimony here of  Mr. Dixon for the D epartment of Jus 
tice where on page 8 lie says tha t S. 271 would not eliminate all 
three-judge courts. Such courts would be retained in certain ICC cases 
and certain civil rights cases. I am still uncertain which civil rights 
cases will be retained and which will not. Am I to understand t ha t all 
183 of these cases would henceforth be ineligible for Federal three- 
judge Federal courts?

Mr. Kastexmeier. If  I understood the response to me it was tha t 
only insofar as they are pursu ing under 2281 or 2282 which have 
been the lion's share of the 183 current cases.

Mr. Dkixax. Well in view of that  Mr. Chairman I would suggest 
tha t the Leadership Conference be asked to testify or to submit a 
statement and tha t other activist groups tha t do in fact litigate on 
behalf of civil rights  and civil liberties be given notice of this hear
ing and that we get their views on the matter.

Mr. Kastexmeier. I yield to the gentleman from Iowa.
Mr. Mezvixskt. I just want to thank Judge  W righ t and I have no 

questions Mr. Chairman.
Mr. K astexmeier. If  there are no fu rther questions we are gratefu l 

to you, Judge Wright,  for your appearance this morning. And the 
chair will say we will try  to ascertain whether or not there is any 
interest, following the suggestion of Air. Drinan, among civil rights 
litigants  in retention of the three-judge distr ict court.

Judge W eight. I  think  tha t that would be an excellent idea. If  three- 
judge d istrict court cases are still being sought by civil rights litigants 
then they ought to be h eard first to determine whether or not they 
believe the three-judge dist rict  court should be retained to protect 
thei r interests.

Air. K astexmeier. T hank  you, Judge.
Judg e AAtrigiit. Thank you, gentlemen.
Air. Kastexmeier. The Chair would next like to call on the Hon

orable Edward J. Devitt, chief distr ict judge of St. Paul , and the 
Honorable Ar thu r J. Stanley, Jr. , senior distr ict judge, Leaven
worth, Kans.

Alay I say I  would ask you both to come up and each make a sepa
rate presentat ion, but because it is my understanding tha t the thrust of 
your presenta tions is very much in the same area it might be useful 
to ask you both to appea r in tandem before the  committee.

AVe appreciate your appearance this morning, and may I ask Judge 
Devitt,  who is listed first, to proceed.

TESTIMONY OE HON. EDWARD J. DEVITT, CHIEF DISTRICT JUDGE,
ST. PAUL, MINN.; AND HON. ARTH UR J. STANLEY, JR. , U.S.
SENIOR DISTRICT JUDGE, LEAVENWORTH, KANS.

Judge Devitt. Air. Chairman and members of the committee, this is 
a nostalgic occasion for me because 26 years ago I sat on the House 
Judicia ry Committee and in fact, Jud icia ry Committee No. 3.

Air. Kastexmeier. As a matter of fact, I did not know th at and 1 
am pleased to know that. Times have changed great ly and the com
position of the committee is very different.

Judge Devitt. All of my colleagues have left with Air. McCullough 
and Alanny Celler leaving. I really did not sit on th e committee be-
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cause at tha t time in 1947, in the Olcl House Office Building there  were 
only 26 seats on the dais and there were 28 Members and the lowest 
Member on one side, and I , the lowest Member on the other, sat in 
large red chairs on the sidelines. So, during my abortive career I  never 
was really elevated as you gentlemen are.

Mr. Kastenmeier. It  took me, I think, five terms to rise from the 
lower echelon to the higher echelon of chairs of the Jud icia ry Committee.

Judge Devitt. My statement will take about 3 minutes. I  will file a summary of it.
Mr. Kastenmeier. Without objection, your statement  will be re

ceived and made a part of the record and you may proceed.
[The statement of Judge  Devitt fol lows:]

Testimony of Edward J. Devitt, Chief J udge, U.S. District Court, District 
of Minnesota I n Support of H.R. 8285, Providing for Six-Man J uries in Civil Cases Before J udiciary Committee, U.S. House of Representatives, Subcommittee Number 3, Washington, D.C., October 10, 1973
I urge favorable cons ideration  of H.R. 8285 providing for uniform six person jur ies  in all civil cases with two peremptory str ike s a side. Our Distr ict  of  Minnesota  was the  firs t to adopt a six-man ju ry  rule, in November 1970. Rules providing  for  jur ies  of less than  12 members now have been adopted in sixty-th ree  dis tric ts and on Jun e 21, 1973, the  United Sta tes  Supreme Cour t in Colyrove v. Bnt tin , 93 S. Ct. 2448, approved the  practice .
In the three yea rs since the  Di str ict  of Minnesota adopted its six-man rule,I have corresponded and conferred with fifty or more United Sta tes  dis trict judges concerning rules prov iding for jur ies  of less tha n twelve persons.These contacts  lead me to conclude that  the judges operating under rule  providing  for less tha n twelve person  jur ies  have been completely satisf ied with  them. These judges rep ort  th at  implementation  of such rule s result s in an appreciable saving of time for  the cou rt and its supp orting personnel in calling , impaneling, inte rrog atin g, polling and otherwise managing the jury panel.  Six ju rors  move in and  out of the  ju ry  box in a sho rter time tha n twelve. Six examine exhibit s dur ing  tri al  more quickly  and  it is likely, though difficult to substa nti ate , th at  six come to  a unanimous decision more quickly than twelve. Our experiences ind icate a sub stantial cost reduction  through the use of the six-man jury.
Our experience in Minneso ta also indicate s th at  the verdicts of sma ller  jur ies  are  just  as reasoned and sound, and  are  based on the  same care and consideration of the evidence and fa ith fu l observance to the court ’s charge as are the verdict s of the tra dit ion al twelve-man jury.
The United  Sta tes  Suprem e Court has expressed  confidence in the  reli abi lity  of verdict s reached by jur ies  of less tha n twelve. Jus tice White observed in Wil liam s v. Florida. 339 U.S. 78, 90 S.Ct. 1893 (1970) :
“* * * Cer tain ly the  r elia bil ity  of the ju ry  a s a fact-f inder  ha rdly seems likely to be a function of its size.”
The Court concluded the re is litt le reaso n to think th at  the proper goals of the ju ry
“* * * are  in any  meaningful sense less like ly to be achieved when the  jury  numbers six, tha n when it numbers 12—part icu lar ly if the requirement of unanimity is retained.” Will iams, p. 1900, S.Ct.
The prac ticing Ba r in Minnesota has  expressed general sat isfactio n with the  rule. Similarly my fellow judges report th at  counsel in other sections of the  country  have accepted si mi lar  rules in  a s imi lar  manner.
The six-man j ury rule is well on i ts way to becoming a recognized pa rt  of t ria l practic e in the  federa l court s and. in my view and experience, is a mer itor ious improvement in jud icial adm inis trat ion .
But legis lation such as H.R. 8285 is needed to achieve a very des irab le uniformity in jury size and practice in each of the  fede ral dis tric ts and to reduce the number of perem ptory  challenges from three (now requ ired by 28 U.S.C. 1870) to two to comport  with the sma ller  sfize of the  jury . I also favor rete ntion of the reouirement fo r un animity unless the p ar tie s s tipula te ptherwise.
I urge favo rable action on the  proposed legislation .
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Judg e Devitt. Thank you. Mr. Chairman.
The dist rict of Minnesota was the first dis trict to adopt the six-man 

jury rule and we did tha t in November of 1970. Since tha t time there 
have been 63 distr ict courts out of the 94 which have adopted rules 
providing for juries of less than  12 persons. All of those rules in tlie 
63 distric ts are not the same however.

I represent to the committee th at in the 3 years since we have op
erated under the rule I have spoken to, I suppose, between 50 and 100 
U.S. distr ict judges about rules providing for juries of less than 12 
persons. And almost uniformly they favor these rules. They report 
to me tha t the lawyers in their  var ious districts  express general satis
faction. The gist of thei r satisfaction is that the courts and supporting 
personnel save appreciable  time in calling, impaneling, interrogating , 
polling, and otherwise managing the ju ry and a meritorious byproduct 
is that a substant ial amount of money is saved by virtue of it.

The distr ict courts now, by virtue  of the Supreme Court decision, 
are able to go ahead and operate under the six-man jury  rules. But, 
there are two single reasons why this bill should be passed.

One of them is to achieve uniformity and the second one is to reduce 
the number of preemptory challenges from three on a side which is 
now required by the law to two on a side to more nearly  comport with 
the balance of the total size of the new six-man jury.

I know’ of no opposition to the rule. There was opposition to  the 
Supreme Court deciding tha t we had authority to adopt  the  rule, but 
the Supreme Court has now said it is a proper  thing to do.

1 think it is essential now’ tha t we have uniformity in the Federal 
system, and I think it is essential tha t we reduce the number o f pre
emptory challenges on the present six to a total  of four.

So, I urge  favorable consideration of this legislation.
Mr. Kastenmeier. Thank you, Judge Devitt.
Judge Stanley, you may proceed, sir.
Judge Stanley. Thank you, Mr. Chairman.
Mr. Kastenmeier. In any way you choose.
Judge Stanley. I, too, have submitted a prepared statement, and 

heeding the chairman’s admonition, I would like, if it is all right, to 
just briefly summarize tha t statement at th is time.

Mr. K astenmeier. Withou t objection, the Chair is pleased to receive 
and make a par t of the  record a 17-page statement by Judge Stanley.

[The s tatement of  Judge Stanley follows:]
Statement of Senior District J udge Arthur J. Stanley, J r., Chairman of 

the J udicial Conference Committee on the Operation of the J ury System, 
in Favor of H.R. 8285, Before the  Subcommittee on Courts, Civil L iberties, 
and the  Administration of J ustice of the House Committee on the 
J udiciary

Mr. Cha irman and Members of tlie Subcommittee, I am Judge Ar thu r J. Stan 
ley, Jr . of the United Sta tes  D ist ric t C ourt for the Distr ict  of Kansas, and appear  
here  today  in my role as Cha irman of the  Committee on the Opera tion of the 
Ju ry  System of the Jud icial Conference of the  United States. I appreciate the 
i: vitation to tes tify  in supp ort of II.It . 8285, and to convey the  Conference's rec
ommendation that  the bill be enacted, but  with  the sugges tion that  the provi
sions in S. 2057 rela ting  to unanimity, and  peremptory challenges in multip le 
party  cases be substituted in H.It. 8285.

1 preface my remarks  with  the  stat ement  that  the  Jud ici al Conference has 
thr ice  recommended legis lation providing for six-member jurie s in civil eases. 
At its April 1072 session, the Conference supported ILK. 13496, then pending
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in the 92nd Congress; and at its April 1973 session, the Conference indicated its 
support of II.It, 8285 as introduced in the first session of the 93rd Congress. It has again endorsed H.R. 8285 as its Setember 1973 session with the additional  
suggestion indicated above in a lette r forwarded to the Chairman of your 
Committee.

In a landmark decision of June 22, 1970, the Supreme Court in Williams v. 
Florida, 399 U.S. 78, held t ha t the Sixth Amendment does not require a twelve- member jury in a state court criminal prosecution. With extensive documentation 
in the footnotes, the Court found tha t history afforded few if any reasons why the number of juro rs has been fixed at twelve. The religious explanation by Lord Coke of the  number of twelve—twelve apostles, twelve stones, twelve tribes, etc.—was not persuasive  to the Court, nor was the explanation tha t the number 
twelve was chosen because that was the number of the presentment  jury from the hundred, from which the petty jury developed. Rather,  the Supreme Court concluded that the twelve man fe ature  of the jury  appeared “to have been an histori
cal accident, unrelated to the great  purposes which gave rise to the jury  in the 
first place.”

While Williams did not reach the issue of whether a six-person jury was per
missible in a civil case under the Seventh Amendment, and various related sta tutes and rules, tha t issue was resolved in Colgrove v. Battin. 413 U.S. 149, handed down on June  21. 1973. In Colgrove, the Court concluded tha t additional references to the “common law” which occur in the Seventh Amendment, do not support an interpreta tion tha t would engraft a specific number—a formal characteristic—within its provisions. The Court found tha t a jury  of six satisfies the 
Seventh Amendment guarantee, noting :

“What is required for a ‘jury’ is a number large enough to faci ltiate  group 
deliberation combined with a likelihood of obtaining a representative cross section of the community.. ..  I t is undoubtedly true tha t at some point the number becomes too small to accomplish these goals, but, on the basis of presently avai l
able data, tha t cannot be concluded as to the number six.” 1
Colgrove thus firmly established tha t the number twelve is imbued with no more magic with respect to the right  of tria l by jury  under the Seventh than 

the Sixth Amendment. The fact tha t the ancients, with an eye to the twelve signs of the Zodiac o r the twelve phases of the moon, may have found twelve to be a fortuitous number, has not been considered of sufficient evidentiary weight 
to crystallizing  the size of a peti t jury at  t ha t number.

On the basis of these Supreme Court decisions sustaining the legality of smaller jurie s for the tria l of civil cases, 63 distr ict courts have provided for 
jurie s of less than 12 by local rule of court. I should point  out tha t these local rules in no way obviate the need for this bill. Its  passage will crea te tha t necessary uniformity and equality of t reatm ent which is accorded all litigants in our federal courts. Further,  it would eliminate any tendency for forum shopping by 
those who believe that verdicts are a function of size, and would reduce and make uniform the number of peremptory challenges to comport with the lesser size of the jury  (which requires an amendment of present 28 U.S.C. 1870). Passage of the hill would tend to dispel any brooding legal problems tha t are present when there  exists a diversity of jury  procedures in two or more dis
trict s where a case may be originally filed or between which a case may be transferred. Finally, passage of the bill would quiet the objection found in the dissenting opinions of Justices Douglas and Powell in Colgrove v. Battin tha t creation of six-man jurie s by local rules exceeds the rulemaking power of the dis
tric t courts, and would at  leas t meet one criticism posed in Mr. Justice Marshall ’s dissent (joined by Justice Stewart) that :

“In the past, we have therefo re given great deference to legislative decisions 
in cases where the line must be drawn somewhere and cannot he precisely de
lineated by reference to principle.”

1 I n Co lgrove  v. B a tt in , th e Su prem e Cou rt  in  fa ct  fo un d af fir m at ive ev iden ce  th a t no  su bst an ti al  di ffe renc e ex is ts  be tw ee n tw elve  an d six-man  ju ri es . Th e C ou rt  no te d (S lip Op.,  p. 11. fo otn ote  15) :
“I n ad dit io n , fo ur ve ry  re ce nt st ud ie s ha ve  pr ov ided  co nv in ci ng  em pi rica l ev iden ce  of th e co rr ec tn es s of  th e W il liam s co nc lusion  th a t ‘ther e is  no  di sc er ni bl e di ffe renc e be tw een th e  re su lt s re ac he d by  th e  tw o di ffe rent -s ized  ju ri e s. ’ No te,  Six -M em ber an d Tw elv e-M em ber Ju ri es : An  E m pir ic al  S tu dy  of T ri a l Res ul ts . 6 U. Mic h. J.  J.  Re form  G71 (1 97 3)  ; In s ti tu te  of  Ju dic ia l A dm in is tr at io n , A Com pa ris on  of Six- an d Tw elv e-M em ber Civi l Ju ri e s  in  New Je rs ey  Sup er io r an d Cou nt y C ou rt s (1 97 2)  ; No te,  An Em pi ri ca l S tu dv  of  Six - an d Tw elv e- Me mb er Ju ry  Dec is ion-M ak ing Pr oc es se s,  6 U. Mich.  J . L. Re form  712 (1 97 3)  : B erm an t & Coppo ck,  Ou tco mes of Six - an d Tw elv e-M em ber Ju ry  T ri a ls  : An A na ly si s of 128  Ci vi l Ca ses in  th e S ta te  o f W as hin gt on , 48  W as h.  L. Rev. 593  (1 973). ”



20The lega l issue, however, does not control the policy issu e: Are there substa ntia l advantages in reducing the size of a civ il jur y which offset the advantages  of a larger  part icipa tion by the citize nry in the jud ici al process? We thin k there are.I should make clear at the outset tha t we are not now sugge sting  any dim inution in the size of the fede ral crim inal  ju ry ; such a reduct ion would lie governed by entirely  different policy considerations. It  might be usefu l first to describe these differences.Firs t, the issue in a crim inal  case  is essen tially  a public one, rela ting  as it does to an accusat ion of public wrong, for  which a sanction may be imposed. There  is more vali dity in the argum ent tha t a panel drawn to judg e the fac ts of a public crime and to render a verdict on beha lf of the people of the Unite d States should represent a broader spectrum of the populat ion. Eve ry person has a stake in a criminal tri al.  The fram ers of our Constitu tion, therefore , broadly  extended the righ t of tri al by jur y to all  crim inal cases, except for  the most minor Publ ic parti cipat ion in such trials  thus was made exp licit  by Art icle  I I I , Section 2, and the Six th Amendment to the Constitution.The righ t of tria l by jur y in civ il litigat ion , however, was limite d. The jur y trial guara ntee of the Seventh Amendm ent extends only to “ suits at common law  where the value  in controversy  sha ll exceed twenty dollar s . . .” , thus denying the righ t of jur y trial in minor litig atio n (by standa rds of the late  18th c ent ury ), as well as in the courts of equity and adm iralt y, which obviously were not and are not less impor tant than suit s for damages in the courts of law. The prin cipa l func tion of the jur y in civ il cases is to adjudicate  disputes of private rights aris ing princ ipall y between priva te indiv iduals . The  requirement of proportional representatio n of  al l segments of the community  on the jury panel is less crit ical  than in the crim inal  case where a matter  of general  public concern is a t issue.Some practical illustra tion s may be useful. In fiscal yea r 1973, the great maj orit y—approx imate ly 68%—of civi l jur y cases handled by the feder al courts were tort cases (2,437 of  a total  of 3,607 civ il tr ia ls). The questions in these cases are generally concerned with whethe r one or more of the parties acted neg ligent ly ; whether the negligence  was the proxim ate cause of property or personal dam ages ; and the amount of these damages. Jud gme nts on such issues do not necessa rily call for  a broad consensus of the entire vicin age, but an ad hoc judgm ent of the merit s of a narrow  controversy between very few persons. Why cannot six , as adequa tely as twelve, decide tha t a drive r fai led  to use reasonable care in entering  an intersectio n? The quality of judgm ent is not an ar ith metical function of  the number making the judgm ent. The six  will have been jus t as carefully questioned on voir dire exam ination to detect any cause for challenge as would the twelve. Eac h of the six will be called upon to resolve the same issue and to exercise a dispassio nate judgm ent in reaching their  verdict . Note also tha t under the Ju ry  Selection & Servic e Ac t of 1968, any jur y must be selected at random from voter lists as a cross-section of the greate r community. This will  main tain the melange of diverse viewpoints—economic, socia l, racial,  and so fort h—upon which the concept of a righ t to trial is based. In short, the trust  that  we propose in the jur y is not diminished by reduction of the group from twelve to six.
ADVANTAGES OF REDUCTIONThose with  empirical knowledge of the function ing of  a smalle r jur y state  t hat  the use of such juri es saves time in the selection process and is less expens ive.2

2 J o in er.  “J u ry  T ri a ls — Im prov ed  Pro ce dur es ,”  48 F.R.D.  79 1196 9) . Ta mm,  “The  Fi ve - 
Man  Civ il J u ry :  A Pr op os ed  C onst it u tional  Amen dm en t.”  51 Geo rgeto wn  I,. J.  120  (1 96 2) . 
Tam m, “A Pro posa l fo r Five -M em ber Civi l Ju ri es in Fed er al  C ourt s, ” 50 A.B.A. J. 162  
(1 96 4) . Six -M ember  Ju ri e s  Tr ied in  M as sa ch us et ts  D is tr ic t C ou rt , 42 J.  Am. Ju d . Soc. 126 
(1 95 8) , Phil lips.  “A Ju ry  of Six  in  All Ca ses.”  80 Conn. B. J.  354 (1 95 6) . W ieh l, “T he  
Six -M an Ju ry ,”  4 Gon za ga  L. Rev. 35 (1 96 8) . An ge lli , “ Six -M em ber Ju ri es in Civ il Act ions  
in th e  Fed er al  Ju dic ia l Sy stem ,” 3 Se ton  Hal l L. Rev . 281 (1 97 2) . D ev it t,  “T he  Six -M an  
Ju ry  in  th e Fed er al  C ourt .”  53 F.R. D. 273  (1 97 1) . Croake . “M em oran du m on th e  Admis- 
si bi li t'-  and C onst it u ti onal it y  of Six -M an Ju ri es an d 5 /6  V er di ct s in Civil  Ca ses,”  44 
N. Y.S.B.J. 385  (1 97 2) . K au fm an . “ H ar bin ger s of Ju ry  Ref or m ,” 58 A.B.A. J. 695  (1 97 2) . 
Cr on in . “ Six -Member  Ju ri es in  D is tr ic t C ou rt s, ” Bo ston  B ar  .T. (A pr il  19 58 ).  “N ew  .Tersev 
E xper im en ts  W ith Six-M an Ju ry .”  ABA Bu ll. . Se ct ion o f Ju dic ia l A dm in is tr at io n , Ma y 
1966, a t 6. Th om ps on . “W hat  is th e  Ma gic  of ‘12’ ?” 10 Ju dges ’ Jo u rn a l 88 (1 97 1) . Lu m-  
ha rd , “L et  th e  Ju ry  Be— B ut Mo dif ied .” 7 T ri al  17 (N ov em be r-D ec em be r 19 71 ). Adm in is
tr a ti v e  Office of th e  Uni te d S ta te s Cou rt s.  Ju ry  U ti li za tion  in th e Uni te d S ta te s Cou rts . 
M ar yl an d S ta te  B ar  Assn,  of Ju d ic ia l A dm in is tr at io n  Se ct ion Co un cil , Co mmitt ee  on 
Ju ri es R ep or t (B al ti .,  Md.  19 71 ),  20  pp.
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These are cogent observations since a 50% reduction of the jury  size greatly 
diminishes the number of names tha t must be considered from the first stage of 
the qualifying process, at the point when names are taken from voter lists, up 
to the time when a jury  panel is ultimate ly summonsed to a parti cula r tria l 
part. Since often dozens of names must be used to get one name qualified for 
jury  service any diminution in the ultimate number needed reduces the amount 
of valuable court-clerk time spent in the selection process by reducing the num
ber of mailings of qualification forms, summonses, and other communications, 
as well as other  time spent in jury administ ration.

A reduction in jury  size also can reduce the number of persons actually sum
monsed for a specific t rial  part. The number actually sent to the hearing room 
is frequently over twice the number needed for jury  service because of chal
lenges, alterna tes, disqualifications, excuses, etc. Thus, a reduction from twelve 
to six would result in a reduction of twelve or more in the jury panel initial ly 
sent to the tria l part.

A reduction in the size of the jury  should lessen the amount of juror time 
spent waiting in the assembly room because a smaller group can be more easily 
and quickly assembled and sent to tria l parts.  A frequent complaint received 
from juro rs concerns the tedium of endless hours of waiting to serve. Indeed, 
in fiscal year 1973, 43.5% of paid juro r time was spent not in hearing  cases but 
in “standing by”.

Additionally, the voir dire examination of smaller groups expedites the entire  
process of examination and challenge. The diminution in jury  size coupled with 
the bill’s reduction from three to two of the number of peremptory challenges 
allowed to each side will reduce the time spent by judges, attorneys, and juro rs 
in conducting voir dire examination.

The expense of calling larger panels is an important consideration and repre
sents a substantial portion of the judicial budget. In passing the Jury Selection 
and Service Act of 1968, Congress allowed juro rs a fee of $20 per day plus t ran s
portation  and subsistence expenses where appropria te. This increase made it 
additionally important tha t the limited funds appropriated to the Judic iary be 
wisely employed. A reduction of the size of civil juries is a move in tha t 
direction.

The savings in administrat ive effort, in waiting  time, in time needed to assem
ble ju ry panels and send them to jury  parts,  and in time needed to conduct the  
voir dire will be a factor  in reducing the tremendous backlog in civil jury  
trials.  Each succeeding year reveals more civil cases filed than  terminated. 
Last year (1973), there was a 0.3% increase in pending civil cases over the 
year before. This small increase is almost a reversal in the upsurge in civil 
pending cases. This was the smallest year-to-year increase since 1959 when fed
eral distr ict courts recorded 63,796 pending cases compared to 101.333 at the close 
of fiscal year  1973. This represented an increase of 59% in the last  15 years. 
For federal civil jury trials , the median time between the point when issue is 
joined and the commencement of actual  tria l is 14 months, although this time 
was as high as 33 months in one dist rict during 1973 (Pa.E.). The reduction of 
the jury  size would aid the effort to eliminate extreme delay in jury  trials. As 
United States  Circuit Judge Edward A. Tamm pointed out a decade ago:

“Modern conditions, i.e. ever increasing congestion and delay in the federal 
courts, mounting costs—monetary and social—of the jury  system necess itate its 
serious reform in the interest of efficiency and economy if the jury  system is 
to survive.” 8

COM MEN TAR Y OF JU RIS TS  AND LEGAL WRITERS

Probably the most compelling argument for the reduction of the size of the 
civil jury  is the favorable reaction of the federal judges who have conducted 
tria ls with six-man juries.  Chief Judge Edward J. Levitt, a pioneer in this 
area, reported to the Eighth Circuit Judicial Conference on June 28, 1971:

“The successful use of six-man juries in civil cases in the Federal  District 
Court of Minnesota has resulted in improved efficiency at less cost without 
sacrifice of legal rights  and argues for nationwide employment of jurie s of less 
than twelve in civil cases in the Federal courts.

“The Minnesota experience, although based on a limited period of five months 
of actual operation, has evoked expressions of complete satisfaction  with the

3 Tam m, “T he  Fi ve -M an  Civ il J u r y :  A pr op os ed  C onst it u ti onal  Am en dm en t” , 51 Ge orge
to w n L. J.  120  (1 96 2) .
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innovation from judges, lawyers and litigants, has materia lly shortened trial  
time, increased judicial efficiency and resulted in substantial financial saving 
to the government in jurors’ fees and expenses.

“The Judges of the Court have been completely satisfied with the new Rule. 
The practice under it permits an appreciable saving of time for the Court and its supporting personnel in calling, impaneling, interrogating and other
wise managing the jury panel. Obviously it takes less time to poll six jurors 
than twelve. Six move in and out of the jury  box in a shorter  time. The same 
time saving is true in the juro rs’ examination of exhibits during tria l. It is also 
likely, but difficult to substantiate, tha t six can come to a unanimous decision 
more quickly than twelve.”

Conversations with other judges who have had experience with smaller juries  
reaffirms a belief tha t this bill is a wise and well-considered move toward 
greater efficiency and fairness in the jury tr ial process.

The Administrative Office of the United States Courts is conducting continuing studies of juro r utilization and will undoubtedly have more detailed 
information on utilization statis tics for those courts tha t have adopted the 
six-member civil jury. The Administrat ive Office of the United States Courts has projected cost savings for budgeting purposes in the use of six-man civil 
juries. I understand tha t its report on this subject will be submitted as a 
separate exhibit to this committee. However, it might be said generally that  
given efficient jury  utilization and given the fact tha t the smaller jury  results 
in smaller panels called to the courtroom, the savings in juror fees and other 
costs of maintaining juries would inevitably follow.

There is, of course, some opposition. One highly eminent commentator, Pro
fessor Hans Zeisel of the University of Chicago, disputed the arguments of 
Williams v. Florida and its conclusion tha t a smaller jury  would save time and 
money. His thesis was tha t even without specific data, it is possible to demon
stra te tha t the six-member jury  must be expected to perform quite differently 
than the twelve-member jury .4 5 Other commentators have been critical  of the 
Williams case, arguing tha t size may affect the outcome of the verdict.6 These 
arguments, however, have more validity in assessing the effect of reducing the 
size of a criminal jury, with which we are not here concerned. Moreover, as 
I have previously noted, the Supreme Court in Colgrove stated tha t it was 
unpersuaded tha t there is a discernible difference between the results  reached 
by the two different sized juries?

It is unnecessary to reexamine the validity of Williams, or the proposition 
tha t public a ttitud es toward crime and punishment are so polemic as to require 
representation of a larger spectrum of diverse attitu des in the jury panel. That 
observation is not wholly relevant to the limited fact-finding function of a civil 
jury  in any normal situation. Predisposition to bias in a civil case is not a 
function of jury  size, and certainly is not rarer in a jury  of twelve than a jury 
of six. The rationa l method of eliminating bias is not by increasing the size of 
the jury, but by challenging those prospective jurors who reveal some predis
position to bias at voir dire. I would venture tha t if any presumption is per
missible it would be tha t it is easier to find six than twelve objective juro rs.

Moreover, there is no evidence tha t a civil jury of six will perform differently 
than one of twelve, or tha t decisions on the issues of fact  as they affect two 
private  parti es would vary, or tha t any private litigant would be otherwise dis
advantaged by having his case presented to the smaller panel. Indeed, a study 
completed by the Ins titu te of Judicial Administration  indicates  tha t there is 
no dispar ity in performance. The study was performed in New Jersey  Superior 
and County courts, where the partie s may choose a jury  of either six or twelve, 
and involved 492 six-member juries and 180 twelve-member juries. Ninety-seven 
percent of the judges responding to a questionnaire indicated they believed 
either a six-member ju ry was more appropr iate or not of consequence. Moreover, 
the instance of agreement by the judges with the jury’s liability verdict and 
award of damages was substantially  the same for the six and twelve-member 
juries. Lawyers were of the view t ha t the size of the jury  affected the verdict 
in less than ten percent of the cases sampled. In  light of this apparent equality

4 Zeisel,  “An d Th pn  The re  Were N on e:  Th e D im in ut io n of th e F ed er al  Ju ry ,” 38 U. o f 
Chi.  L. Rev . 710 (1 97 0) .

5 N ote . “E ffe ct  of Ju ry  Size on P ro babil it y  of  Co nv ic tio n— An E val uat io n  of  W ill ia m s v. 
F l o r i d a 22 Ca se  W es te rn  L. Rev. 529  (1 97 1)  ; No te,  “D ef en dan t’s R ig ht to  a Ju ry  T ri a l—  
Is  Six  Enough? ".  59 Ky. L. J.  997  (1 970-1 971).

0 See fo otn ote  1, supra.
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of per forma nce , it  is hig hly  ad va nta geou s to  the  civil li tig an t who ha s an  in te r
es t in red uc ing  his  skyrocke tin g lit igat ion cos ts to ha ve  the case processed  more 
expedit iou sly  and inexpensively .

At the  ou tse t, I mentio ned  th at th e Ju di ci al  Con ferenc e a t its  Septe mb er 1973 
sess ion ma de two  sug gestio ns fo r ad di tio ns  to II.R . 8285 to inc lud e two fe at ur es  
sugges ted by a pen din g Sena te bill, S. 2057. T he fir st of the se sug gestio ns is th at  
statem en t in S. 2057 th a t in civi l ca se s:

“. . . the ve rd ict  of the ju ry  shall  be una nim ous, un les s the pa rt ie s st ip ul at e 
oth erwi se .”, should  be inco rporated  in II. It.  8285. Th is would as su re  th at less 
th an  unanim ous ve rd ict s of six-man ju ries  wou ld no t be man da ted  in the fede ra l 
ju ry  system.  Th is pro vis ion  wou ld pre clu de a t th e fede ra l level the sh ar p cla sh  of 
opin ion on th e subje ct of  un an im ity  of  st at e ju ry  ve rd ict s refl ecte d in the  
Sup rem e Co ur t's  dec isio ns in Johnson v. Louis ian a,  406 U.S. 356 (1972) , an d 
Apodaca  v. Oregon,  406 U.S. 404 (1972).

The second sug gestio n re la te s to peremp tor y cha llen ges . Th e Con fere nce  
cle arly favo rs  the red uc tion of per em pto ry cha llenges in civi l cas es from th ree 
to two, bu t fee ls th a t th e si tuat ions  presen ted  in mul ti- pa rty  lit igat ion ar e so 
diverse, th at some di sc re tio na ry  flex ibil ity sho uld  be given the  tr ia l judge.  The 
following lang uage  is th er efor e recommende d as  an  ad di tio n to H.R . 8285 :

“S everal de fend an ts or several  p lan tif fs may  be con sidere d as  a  sin gle  p ar ty  fo r 
the  pur poses  of ma kin g cha llenges if  th ei r in te re st s ar e sim ila r, or  in any such 
cas e the cour t may allo w ad di tio na l per em pto ry cha llenges an d pe rm it the m to be 
exe rci sed  sep arately or j oi nt ly .”

CONCLUSION

We believe th at II.R . 8285 in no way di lut es  the  ancie nt righ t to tr ia l by ju ry  
of civil  cases. Ra ther , it forti fie s th a t rig ht.  Fa ced with  a ser iou s bac klog of  civ il 
cases, th e tim e lag  in reac hing  a case fo r ju ry  tr ia l ha s been ex ten ded increa s
ingly. Dur ing th is  perio d of delay,  wi tne sse s dis ap pear , evidence is los t, and 
mem ories fade, wh ile  a ttor ne ys ’ f ees  ri se.

Th e Fe de ra l Ju di ci ar y is co ns tan tly  at tem pt ing to red uce  the tim e lag  betwee n 
the  filing  of a comp laint in th e civi l case an d the tr ia l day . Sm al le r ju ries  
undoub ted ly wil l be a major  ste p in th is  effort . At  the ou tse t, fewer  name s of 
po ten tia l cand idates  need be con sidered . Th e to ta l numb er of perso ns sum moned  
fo r ju ry  service can  be reduced. Th e pane ls sent  to tr ia l pa rt s can  be sm al le r an d 
more manag eab le. By vi rtue  of both th e sm al le r ju ry  size  and the red uc tio n in 
per em pto ries, the tim e sp en t on vo ir di re  by  th e pa rt ie s wil l be dec rea sed . A final 
cons ide rat ion , one fo r which it  is imp oss ible  to st at e a do lla r sav ings, is th e im 
proved ju ro r mo ral e th a t should  re su lt when fewer  ju ro rs  ar e consigned to end 
less wa iting  in th e assembly  room.

Fin all y, th e financial savin g invo lved  is im po rtan t bec aus e the cos t of select ing  
and impanel ling pe ti t ju ro rs  r ep rese nt s an apprec iab le po rtion  of  th e lim ite d Fe d
eral Ju dicial  budget . Th is fa ct or  is no t contr oll ing  as  a ra tio na le , bu t assum es 
some importa nce whe n con sid ere d with  the ad va ntag es  of gr ea te r efficiency in 
uti liz ing  ju ro rs .

I th an k you on be ha lf of the Ju di ci al  Con ferenc e of the  Un ited St ates  an d its  
Com mit tee  on th e Op era tio n of th e Ju ry  Sys tem fo r th is  op po rtu nit y to ap pe ar  
today in supp or t of H.R . 8285.

Judg e Stanley. T appear in my role as chai rman of the  Committee 
of the Judic ial Conference on the Operations of the Ju ry  System. 
Judg e Wright explained the makeup of the Judicial Conference of 
the United States. The Committee on Operation  of the Ju ry  System, 
the members of tha t committee, are appointed bv the Chief Justice  
and include representatives from all of the circuits, all of the 11 ci r
cuits. Tha t committee considered bill 8285 and reported  favorably on 
tha t bill at the last session of the Judicial Conference in September.

And I am here to convey the recommendation of the Conference 
that  the bill be enacted hut with the suggestion tha t the provisions 
which appear in S. 2057, be added to House bill 8285.

Now, those provisions are provisions providing  for unanimity of 
the six-man jury  and fur the r providing where there are parti es of
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simila r or joint interests tha t the  Court may decide whether only two, 
whether  the, two challenges, preemptory challenges be exercised or 
severally. So the recommendation of the Conference is t ha t the bill 
he enacted, respectfully suggesting the amendment as now appears in 
S. 2057. * .

Now, the Conference has supported the concept of the  six-man ju ry 
system earlie r in supporting House bill 13496, then pending in the 
92d Congress and at the Apri l 1973 session supported this bill, and 
at the September 1973 session endorsed the bill with the additional 
suggestion of requiring unanimity of the jury  and providing for a 
joint exercise of the challenges in multiple-party cases.

The decision of the Supreme Court in Williams v. Florida held th at 
a 12-man jury  in the State criminal prosecution was not constitu
tional ly required. Then, as Judge Devi tt has indicated, following his 
suggestion, a great many of the districts , I think at tha t time about 
58 of the 94 had adopted rules provid ing in various ways for a jury 
of less than 12, some of them 8, but most of  them 6-man juries. The 
question t ha t was hanging over all of us then was whether this pro
vision, provided by court rule, violated the constitu tional provisions 
of the seventh amendment of the Constitution.

The Supreme Court in Colgrove v. Bat tin  at  413 U.S. 149, resolved 
that  question. I think the important thing  is, to me, at least, th at 63 
of the districts, of the 94 districts, have adopted some form of a jury , 
some form of rule providing for a jury of less than 12. Now, this  in
dicates I  think in itself the support of the courts for th is concept. And 
like Judge Devitt, I have not talked to nearly so many people as he 
has, but I have attended some of the circuit conferences and among 
the judges and the  lawyers who have had experience with the six-man 
jury , under the various rules, tha t experience as reported  to me, has 
been good.

Certainly i t has been good in my district , the distric t of Kansas, and 
the bar  accepts it and the judges like it.

The reason for support ing this bill, the reason of the Conference, is, 
as I think  Judge Dev itt indicated tha t it would provide fo r uniformity  
in the various dis tricts where as now we have various rules and would 
make it a general rule rather than  a rule applicable to only some dis
tricts , which leads to forum shopping and tha t sort of thing and is 
generally  unsatisfactory.

Now, the statistics, it is rather difficult to compile statistics for 
many reasons. Fir st is tha t the rules differ in the different distric ts 
and then when panels are called generally they are called to try  a 
calendar both of civil and criminal cases and in criminal cases 12-man 
juries  are utilized so that while it may be possible we have not yet 
been able to assemble figures showing the economies by the use of the  
6-man jury or a jury of less than 12.

Now, Mr. McCatfertv with the Division of Information Systems of 
the Admin istrative Office of the U.S. Court has compiled figures 
resulting from a study of 16 distr ict courts which have adopted less 
than  12 member civil juries. If  I have been saying 12 man, forgive 
me. I t should be 12 members or 12 persons.

The reasons for making this study of the 16 distr ict courts is th at 
the 16 districts are districts which have had experience both In 1972
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and 1973 with juries  of less than 12. Those figures are available and
1 would like to submit as an exhibit  here the study made by Mr. Mc
Cafferty.

Mr. Kastenmeier. Without  objection, the study to which you refer 
will be received and made a part of the record.

[The study follows:]
[Me morandum ]

October 2, 1973.
To : Mr. Imlay, General Counsel, A.O.
Fr om : Mr. McCafferty, Assist ant  Chief,  Division of Info rma tion  Systems, A.O. 
Su bjec t: Tr ial  da ta  and  jury  usage da ta  in sixte en dis tri ct  cou rts which have 

adop ted less tha n twelve-member civi l ju ries.
In response to your requ est we selected sixte en (16) dis tricts  all of which in 

late  fiscal yea r 1972 or  in ear ly fiscal y ear  1973 adopted local rule s p roviding  for 
less tha n twelve  members to sit on a civil jur y trial.  These 16 were selec ted to 
enable us to compare costs before and af te r ini tia tion of the reduced size civil 
jury .

We drew  up a sta tis tic al  sta tem ent  on these sixteen dis tric ts. Our ana lys is is 
of the attached sta tis tic al sta tem ent  includes  the number of civil and  crim inal 
tri als completed, ju ry  tri al  days  for civil and  c riminal  tri als  (a jury  tr ia l day is 
a single day of a tr ia l by a ju ry ),  the  jury  usage index (which is obta ined  by 
dividing the  total avai lable jurors by the  number of jur y tr ia l days), and  the 
cost per  day of j ury tri al  for  both fiscal yea rs 1972 and 1973.

The findings a re :
I.  JUR OR UT ILIZA TIO N IND EX  ( J U l ) *

In 11 of the 16 distr icts, the  ju ro r util iza tion index improved (a lower  JU I)  
in 1973 over  1972. In  3 d ist ric ts the  index  rose marginally, and in the  remaining
2 the  JU I increased abou t 4 index points , ind icat ing a poorer  performance.

Looking at  it  ano the r way, of the  11 dis tricts  with  declines  in JUI, 4 had
JU I’s which were und er the  n atio nal  average of 20.96 in 1972 and 6 dis tricts  h ad 
JU I’s und er the nat ional average of 20.16 in 1973. Three of the 11 d ist ric ts show’ed 
a decided change  f rom having h ighe r tha n average  J U I’s in 1972 to having lower 
tha n average  in 1973. Five of the 11 distr ict s actu ally  car ried higher  JU I’s t ha n 
the  na tional  average in both years.

Of those whose JU I’s were higher tha n the  nat ional average  in 1972, the 
Nor thern Distr ict  of Florida  reduced its  index  from 23.97 in 1972 to 14.92 in 
1973, or a decrea se of nine index point s in one year. In this year , the  Northe rn 
Dis tric t of Flo rida moved from being the 72nd ranked distr ict  in the JUI to the  
10th ranked  out of a total of 94 dist rict s. It  did thi s in spite  of an  incre ase in 
completed ju ry  t ria ls.

The Easte rn Distr ict  of Virgin ia, which in both years had higher  JU I’s tha n 
the  nat ional average, showed a drop in its  JU I from 25.44 in 1972 to 21.95 in 
1973, or 3.5 index points  lower.

Of the two dis tricts  which experienced increases in the ir JU I in 1973'over 1972, 
Vermont and  Ea ste rn  Wash ington , both continued to have indexes which fell 
below the nat ional average for  the tw’o years . It  a ppe ars  that  t he  increase in the 
indexes  for  both dis tricts  can be att rib uted  to criminal tri als  which require  
larger voir dire s and a jury  of twelve members plus one o r two alte rna tes.

In summary, the  major ity  of these distr ict s have  lower J U I’s th an  the average 
for the nation, and  in two dis tric ts where  the  JU I increased, the ir indexes  were 
stil l below the nationa l averag e for  both years.

I I . JUR OR COSTS

In 10 o f the  16 dis tric ts, costs per day of ju ry  tri al  dropped in 1973 as com
pared to 1972. Cost savings ranged from $52 in the  Middle Distr ict  of Louisiana 
to $267 in the  E ast ern  Distr ict  of Oklahoma.  The average  sav ings in cost per day 
of j ury tr ia l in these 10 distr ict s in 1973 over 1972 was $131.

♦The Ju ro r Ut ili za tio n Index is obtained by div idi ng  the to ta l ju ro rs  cal led  fo r serv ice 
by the num ber  of ju ry  tr ia l day s. Th is index th us  tak es  in to  acc ount al l ju ro rs  summoned 
for ju ry  du ty  (an d pa id)  and is the measu re recognized by pr ac tit io ne rs  in th is  field as  
the most rel iab le measu re of the efficient  u se of ju rors.
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For  the  6 d ist ric ts with  increased  costs in 1973, the increases  ranged from $10 
more per  day of ju ry  tri al  in Western Washington to $141 in Easte rn Wash
ington; almo st all  of it  is trac ed to an incre ase in crim inal ju ry  tria ls.  The 
average increase  in cost per day of ju ry  t ria l in these 6 distr icts in 1973 over 1972 
was $64.

In summary, jury  tri al  day costs declined an average of $131 in 10 d istri cts,  
and rose by $64 in 6 of the dist rict s. In term s of overall  savings between 1972 and 
1973, these dis tricts  showed a decline of an average of $58 each in costs. But 
more importantly , with these savings, the re were 105 more completed tri als and 
411 more jury  tr ia l days. Had the ra te  of expenditure in 1972 been continued 
into  1973, the  cost in 1973 would have  been $1,682,031 ra ther  tha n $1,513,527. 
Thus, in 1973 the savings in these  16 dis tricts  to the taxpay er was  $168,504.

II I.  SUMM AR Y

There  are var ious combinations of fac tor s which have improved juror util iza
tion. Some of these  are  sma ller  voir dires as well as multiple voir dires,  jury 
pooling, staggered  trial sta rts , recycling of jurors , establish men t of settl ement 
and  plea deadlines, and improved communica tion. With  these must be coupled 
the  effect of the  civil ju ry  of less tha n twelve members. It  can be sta ted  that  in 
these 16 dist rict s, the major ity  have  improved their ju ro r util iza tion with 
sub stantial savings  passed  on to  the taxpayer.

TRIAL AND JUROR USAGE DATA FOR FISCAL YEARS 1972 AND .19 7) FOR DISTRICTS WHICH ADOPTED REDUCED SIZE CIVIL JURIES ' 
, ' AT OR NEAR THE 8EGINNI4G OF FISCAL YEAR 1973 ‘ ‘ ..............

• D i s t r i c t  a 
f i s c a l  yea r

• E ffe c t iv e
date  o f  

court  or de r 
re du cing Ju ry  T r ia ls  Completed Ju ry  T ria l Days Ju ry

Co st  per 
day  o f  . 

ju ry  t r i a l  $
s iz e  o f  . 

c i v i l  ju ry T ota l 1 C iv il Cr iminal Tot al C iv il Crim inal cen t change

Alabama.
No rth ern

5 /1 0/7 2
2 2 3  1 198 25 418 360 58

15 .8 7
$5 24 .0 0

1972
of

T ota l
► 88 .8 11 .2 of

T ota l ,
> 8 6 .1 13. 9

1973
167 139 28 276 88 . v • $4 60 .0 0

o f
T ota l

i 8 3 , 2 16. 8 Percent
T ota l

/  75 .8 24 .2 . Pe rc en t,  cha nge  
-1 2 .2  .

Middle
1972

72 ’ 30 42 ‘ 148. ,0 78
• 18 .4 6

$528.(fc ;

Per ce nt
o f

Tot al 58 .3
F *o f4 i ‘L

T ota l 47 .3 52 .7

1973
,0 58 H 0 60 100 $6 65 .0 0

7 /1 2 /7 2 •p *5 f e n t

T ota l 35 .6 .. 6 4 .4
Per ce nt

o f
Tot al

)  37 .5
• 62 .5

18 .5 4 Per ce nt  chang e 
6. 2

C onn ec ticu t

1972
66

1
48 245 84 161

1 7 .5 5 ’
$4 34 .0 0'  «

•r ’ o f - n t

T ota l
27. 3 7 2 .7 Per ce nt

Tot al
► - 3 6 5 .7 '--

1973 1 0 /1 7 /7 2
84 ••  ’ • • 54 257 ,0 167

16 .0 6
$3 76 .0 0 * -

Per ce nt
T ota l 35»7 64 .3 *

Per ce nt
T ota l

K  35 .0
6 5 .0

Per ce nt  change  -  
• -1 3 .4

•Arranged a lp h a b e tic a ll y
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• TRIAL AND JUROR USAGE DATA FOR FISCA L YEARS 19 72  AND 19 73  TOR DISTRICTS WHICH ADOPTED REDUCED SI ZE  CI VI L JURIES . . AT OR NEAR THE BEGINNING OF FISCA L YEAR 19 73  . . . .

• D i s t r i c t  & 
f i s c a l  y e a r

E f f e c t i v e  
d a te  o f

c o u r t  o r d e r ’ 
r e d u c in g  
s i z e  o f

c i v i l  j u r y

Ju ry  T r ia la  C om ple te d J u r y  T r ia l  Day s J u r y  * 
u s a g e

C ost  p e r  
day  o f

j u r y  t r i a l

c e n t  ch an geT o ta l C iv i l C ri m in a l T o ta l C i v i l C rim in a l
F lo r id a ,

N o rth ern  '
19 72 6 /2 9 /7 2

7 3 10 63 119 • 10 2
2 3 .9 7

$ 5 7 3 .0 0
P e r c e n t

T o ta l
► 1 3 .7 8 6 .3

p T f * *

T o t a l
► 1 4 .3 8 5 .7

19 73
17 68 17 1 36 13 5

1 4 .9 2

. $ 3 5 3 .0 0
P er ce n t

o f
T o ta l 2 0 .0 8 0 .0

P e r c e n t

T o t a l 2 1 , 7 8 .9
P e r c e n t  change

- 3 8 .4
F lo r id a ,

M id dle
19 72

125 96 312 72 240

2 3 .3 5

$ 7 6 0 .0 0

o f
T o t a l ’ 2 3 .2 7 6 .8

P e r c e n t
o f

T o t a l
> 2 , 1

7 6 .9
— —

19 73 9 /2 7 /7 2
136 33 10 3 119 29 4

2 1 .8 4
$ 5 7 7 .0 0

o f
T o ta l r 2 4 .3 -  7 5 .7

P e r c e n t
o f

T o t a l 2 8 .8 7 1 .2  *
P e r c e n t  ch an ge  

- 2 4 .1

S o u th e rn
19 72-

3 3 10 23  . 98 • • 68
2 0 .3 3

$ 5 1 5 .0 0
P e r c e n t

T o ta l
3 0 .3 6 9 .7 P e r c e n t

o f
T o t a l

> 3 0 .6 6 9 .4

19 73 7 /2 B /7 2
• 34 18 3 71 11 2

* 1 5 .8 8
$ 4 5 0 .0 0

P .r ? . n t
T o t a l 3 5 .8 6 4 .2

P e r c e n t
T o t a l 3 8 .8 6 1 .2

P e r c e n t  ch an ge  
- 1 2 .6

•A rr anged  a lp h a b e t i c a l ly

. TRIAL* AND. JUROR USAGE DATA FOR FISC AL YEARS *1 972 AND 19 73 FOR DISTRICTS WHICH ADOPTED REDUCED SIZE CI VI L JURIES 
AT OR NEAR THE BEGINNllfG OF FISC AL YtAR 1973

• D i s t r i c t  6 
f i s c a l  y e a r

E f f e c t i v e  
d a t e  o f  

c o u r t  o r d e r  
r e d u c in g  
s i z e  o f  %

c i v i l  j u r y

J u r y  T r i a l s  C om ple te d J u r y  T r ia l  Day s J u r y

C o st  p e r  
d ay  o f

j u r y  t r i a l

c e n t  ch angeT o ta l C i v i l C ri m in a l T ota l!
C i v i l C ri m in a l

K e n tu c k y ,
W est ern

19 72 4 /2 4 /7 2
68 38 * 30 1 1 2  j 68 44

2 5 .3 8
$ 5 7 9 .0 0

o f
T o ta l

} 5 5 .9 4 4 .1
P er ce nt!

o f > 6 0 .7 3 9 .3

19 73
69 31 38 1 7 , 59 112

2 0 .8 8
$ 6 7 5 .0 0

P e r c e n t

T o ta l 4 4 .9 5 5 .1

P ercen t,

T o t a l y  3 4 .5 6 5 .5
P e r c e n t  c h an ce

1 6 .6
L o u is ia n a ,

M id d le
19 72 4 /1 6 /7 2

18 ,'t! 11 1 , 9 10
3 0 .7 4

$ 7 1 6 .0 0

T o t a l

}  3 8 ,

6 1 .1

P er ce n t

T o t a l
J

4 7 .4 5 2 .6

1973
1 3 9 4 14 10 4

• 2 1 .5 7
$ 6 6 4 .0 0

* z “
6 9 .2 3 0 .8

P e r c e n t

T o t a l 7 , 4 2 8 .6
P e r c e n t  ch an ge

- 7 .3
M i s s i s s i p p i ,

N orth ern
• 19 72 »« 31 23 98 39

2 6 .7 9
$ 8 8 6 .0 0

P e r c e n t

T o ta l
” *4 4 2 .6 P e r c e n t

o f
T o t a l

6 0 .2 3 9 .8

19 73 9 /2 7 /7 2
18 34 ■■■ - 84

2 1 .7 0
$ 6 5 6 .0 0

P e r c e n t
T o t a l 3 4 .6 6 5 .4

P . r j . n t
T o t a l 3 5 .9 6 4 .1

P e r c e n t  ch ange
- 2 6 .0

•A rran ged  a lp h a b e t i c a l ly
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TRIAL AHD JUROR USAGE DATA'FOR FISCA L YEARS 19 72  AND 19 71 FOR DISTRICTS WHICH ADOPTED REDUCED SIZ E CIVIL JURIES ' 
. ,  AT OR HEAR THE BEGINHCHG OF FISCA L YEAR 19 73  . ' • •

* D i s t r i c t  t  
f i s c a l  y e a r

E f f e c t i v e  
d a te  o f  

c o u r t  o r d e r
r ed u c in g  
s i z e  o f  

c i v i l  ju r y

J u ry  T r ia ls  C om p le te d -  '  J u r y  T r ia l  Day s J u r y
u sa g e
in d e x

C oa t p e r  
day o f  

j u r y  t r i a l
an d p e r 

c e n t  changeT o ta l • C i v i l C r im in a l Total! C i v i l  | C ri m in a l

V ir g in ia .
E a ste rn

5 /2 2 /7 2  .
.1 7 9  1 73  ‘ 106 311  1 127 18 4

2 5 .4 4
$ 5 2 5 .0 0  '

19 72 P e r c e n t
o f

T o t a l
) 4 0  •8 5 9 .2 P .r = ." f 1 4 0 .8 5 9 .2

19 73
18 5 78 10 7

30 3 1
136 16 7

2 1 .9 5
$ 4 1 8 .0 0

P e r c e n t
o f

T o t a l
* 4 2 .2 5 7 .8

P er ce n t
o f

T o ta l 4 4 .9 5 5 .1
P er ce n t  ch ange

- 2 0 .4

W ash in g to n .
E a s te r n IS. 8 71 . 4 4 27

1 5 .1 7
$ 3 9 6 .0 0

19 72 P e r c e n t
o f

T o t a l
}  6 3 .2

3 4 .8
P er ce n t

o f
T o ta l 6 2 .0 3 8 .0 O W

_______

IB 3 15 SI - 7 44
1 9 .7 8

$ 5 3 7 .0 0
197 3’ 7 /1 /2 2 P e r c e n t

o f
T o ta l

> 1 6 .7
8 3 .3

P er ce n t
o f

T o ta l
> n . 7

8 6 .3
P e r c e n t  change

3 5 .6

W ash in g to n ,
W est ern .  68 43 22 4 87 • 137  , $ 4 5 0 .0 0

19 72  . P e r c e n t
o f

T o t a l 2 9 .4 s 7 0 .6
P e r c e n t

of
T o ta l

’  3 3 .8 6 1 .2

"’’I

19 73
7 /1 /2 2

71 1.  “ 51- 196 70 12 6
1 3 .7 4

$ 4 6 0 .0 0

P er ce n t  
’ T o t a l L± l 7 1 .8

1 P er ce n t
I - T o ta l /  3 5 .7 .  6 4 .3

P e r c e n t  change  
2 .2 '  .

• A x n n j .d  « l j b » D « t i c » l l /
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TRIAL AND JUROR USAGE DATA TOR FISCAL YEARS .1 972  AND 19 7?  TOR DISTRICTS WHICH ADOPTED REDUCED SIZ E CI VI L JURIES- 

AT OR NEAR THE BEGINNING OF FISCAL YEAR 19 73

• D i s t r i c t  A 
f i s c a l  y e a r

E f f e c t i v e  
d a te  o f  

c o u r t  o r d e r
r ed u c in g Jury  T r ia l s  C om ple te d ' J u r y  T r ia l  Days J u r y

C ost  F er  
da y o f  • 

j u r y  t r i a l

c i v i l  j u r y T o ta l C iv i l C ri m in a l r To t* C i v i l C rim in a l in d e x c e n t  c h an ge
Wyoming

29 • 12 17 65  * 39 27
1 4 .5 0

$ 3 1 5 .0 0
19 72

' S T
f  4 1 .4 5 8 .6

T o t a l ■ 5 9 .1 4 0 .9

19 73 8 /2 1 /7 2
IS 7 8 53 . 30 23 $ 2 4 7 .0 0

P .r c .n t

T o t a l

Si
J 4 5 .7 5 3 .3 Tota l" /  5 6 . e 4 3 .4

1 2 .1 9 P e r c e n t  ch an ge  
- 2 1 .6

19 72 , . n . „ t

T o t a l

P er ce n t
o f

T o ta l

197J P e r c e n t
o f

T o ta l

P e r c e n t

T o t a l
P e r c e n t  ch an ge

TOTAL
GROUP n 7 2

I
1 ,1 5 3 55 4 599 2 .5 9 3 1 ,2 7 6 1 ,3 2 2

2 0 .6 9
$ 5 5 5 .0 0

P er ce n t

T o ta l
? 4 8 .0 5 2 .0

P e r c e n t
o f

T o ta l
P  4 9 .1

5 0 .9

19 73
1 ,2 5 8 55 5 702 3 ,0 0 9 1 ,3 1 0 1 ,6 9 9 $ 5 0 3 .0 0

, . t 5 e n --
T o ta l

)  4 4 .2 5 5 .8
P .r ; .r . t
T o t a l

J 4 3 .5
• 5 6 .5

1 9 .0 5 P e r c e n t  ch an ge  
- 1 0 .0

•A rr anged  a lp h a b e t i c a l ly
S o u rc e r  A d m in is t r a t iv e  O f f ic e , o f  t h e  ’J .  S . C o u r ts .

Judge Stanley. Well, 1 have nothing else, I believe, that  I would offer now, except, of  course, my statement which you have been kind enough to receive.
Air. Kastenmeier. Thank  you very much. Jud ge Stanley and Judge  

Devi tt for a concise and cogent explanation of why a six person jury  in civil cases is desirable in the federal system.
Has II. R. 8285 been the product of the  Judicia l Conference. I wonder what the genesis of it is if it is not that  ?
Judge Stanley. I think tha t it was initially . It  was in itially  the 

Judicial Conference proposal. They proposed it in its present form, so 
that  it these suggested additions  should be added there, thei r absence is the fault  of the Judicial  Conference rather than any fault  of the bill.

Mr. Kastenmeier. In other words, S. 2057 represents the latest 
amended version of the recommendations of the Judicial  Conference?Judg e Stanley. That is correct.

Air. Kastenmeier. Rather than I I.Ii . 8285, is that correct?
.Judge Stanley. That is correct.
Air. Kastenmeier. Why does the Conference feel that  the requirement of unanimity is essential ?
Judge Stanley. I think tha t basically it is because lawyers are worshippers of tradition  and naturally  fear any tampering with the 

jury  system and this would spell out what I think could fair ly be 
inferred from the bill, that unanimi ty is required unless stipulated. Of course, the parties  may stipulate to accept a jury  of a lesser number.

Air. Kastenmeier. 1 would like to ask Judge Devit t whether he, or 
perhaps  Judge S tanley could comment as well, is aware  of any objection to the six-man, six person jury  on the part of any organiza tion 
or any individuals who might be litigan ts or might  have recourse to a jury  and wonder about the quality  of justice ?

25- 45 0— 74------ 3
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Ju dg e Dkvitt. Yes, there  is opposi tion. Professor Zeisel of  t he I ni- 
ve rsi ty of  Chicago Law  School, fo r instance, is vig orously opposed  to  
it. li e  was  opposed to the Supre me  Co ur t decision in 1970 which  
ge rm inate d all of th is an d the n he was opposed to the decis ion las t 
Ju ne  in Colgrove, v. Bat tin . I th in k his arg um en t is t hat  tra di tio na lly  
we alw ays  liave  had  the  12 man ju ry , th at  it came fro m Eng land , and 
the y alw ays  h ad  a 12 m an ju ry  an d we sh ould have  a  12 ma n jury . Of  
course tho se arg um ents are  ans wered  by the  Supre me  Co ur t in those  
two  decisions.

Mr. Drina n. Mr. Ch airm an ------
Ju dg e Devitt. l ie  also urg es th at —1 y ield  to you, fa th er .
Mr. Drin an . No. I ju st  wonder wh eth er  t hat 5 to  4 decis ion by the 

Supre me  Co ur t could go the  othe r way when you have the dis sen ting 
views by Ju sti ces Dou glas, Pow ell , Mars ha ll,  and St ew ar t and you 
could no t chara cte rize as the  libera l or  the  ac tiv ist  grou p nece ssar ily. 
So, I am ju st  wondering  wh eth er the Congress sho uld  say  th at it  is 
all  s ett led . As I read Got grove v. B att in , i t is not  se ttled  by  any  means.

Ju dg e D evitt. I t  is se ttle d by one vote, and  I  suppose m any decisions 
are  made by one vote, Mr.  Dr inan . I t  seems to  me th at  there is no 
opposit ion  to  th is b ill. Th ere is m ark ed  opposi tion to  wha t th e S upr eme 
Co urt sa id bu t there are  many tim es opposit ion  t o wh at  th e Supreme 
Co ur t has said . Th e purpo se of th is  bil l is to achieve un ifo rm ity . It  
does no good for law yers to go to dif fer en t di str ic ts and find  dif ferent  
ru les ; to go to  western Penn sy lva nia, fo r inst anc e, and find they have  
an  8-inan ju ry  and then  to go to abo ut 12 of  the  di st ric ts  which have  
G-man ju rie s and find th a t the y only apply  to dive rsi ty , FE L A  and  
Jone s Ac t cases, and then  to go to  all of  the  rest  of th e di st ric ts  and  
find th a t they  have a st ra ig ht G-man ju ry . Ce rta in ly  un ifo rm ity  is a 
very des irous th in g an d the pr incipa l purpo se of th is  bil l, as I see i t, 
is to  ach ieve  un ifo rm ity  in the  system.

Mr. K asten meier. Besides un ifo rm ity , of  course, we will  be con
fro nt ed  with  the fund am en tal  quest ion  of  wh at so rt of  jus tice  is 
the reb y ren der ed.  An d whi le hi sto ric all y,  as I un de rst an d it,  there  is 
very lit tle jus tifi cat ion  f or  th e figure  “ 12,” nonetheless it  is a m at ter of 
lon g he ld pract ice  in law  to  have  a ju ry  of 12. As jud ges , how do you 
accept  th e figu re “6” in ter ms  of wo rk ing wi th the ju ry  an d ter ms  o f 
the qu al ity  of jus tice ? Ilo w do your  colle ague s assess any numb er 
wh eth er  it  is 6,4,8,  or 12 ?

W ha t cr ite ria do you emp loy  to asc ert ain  wh ethe r one numb er 
ren de rs effective  judg me nts  and jus tice and find ings, or  wh eth er as a 
jud ge  yo u f ind it  easier o r m ore efficient to w ork  in  te rm s o f the  adm in
ist ra tio n o f ju stic e?

Ju dg e Stanley . We ll, ju ry  m anagem ent i s much eas ier  w ith  the  six. 
Now, Pr ofes so r Zeisel ra th er  r idi cu les  the idea t hat t he re  is much time 
sav ing  an d mak es a very in teresti ng  and very rea dable  argu men t on 
th at , bu t, ac tua lly , there is ju st  a bu ilt -in  inhe rentl y a gr ea t deal  of  
tim e saving  when you  are  de ali ng  wi th only 6 peop le ra th er  th an  12.

Now, as to  t he  q ua lity of  th e jus tice, I  do n ot know  how any one  can  
ans wer th at quest ion. I  do not know  how anyone can  say  th at  we should  
no t have a ju ry  o f 100. I th in k th at it is j us t ar bi trar y,  a nd  there mu st 
be some figure. Now, I have he ard no comp laints  fro m law yer s who 
have tr ied cases—ini tia lly  I should no t say th at . In it ia lly I did  hear
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some complaints and there again you ge t back to the desire o f lawyers 
not to depart from the things  t ha t have worked in the past. Perhaps 
it is laziness. 1 do not know. I think  t hat  enters into it. But, certainly 
lawyers are trad ition  bound and they have always known the jury  of 
12. So, I did hear some complaints but from those who actually tried  
the cases, those same ones, a good many of them have said well, it  was 
all right  and these were both representing plaintiff s and defendants in 
personal in jury  to rt cases.

Mr. Kastenmeier. I take it as far  as the elusive quality of justice 
is concerned your comment is tha t there is no evidence that it would 
be diminished in fact? There is no evidence that any figures renders 
better justice ?

Judge Stanley. I would say tha t is correct although I must say in 
all honesty that Professor Zeisel argues tha t the representation of 
minority groups would be better on a large r jury  than  on a smaller 
one and statist ically  tha t probably would work out. But, my experi
ence has been tha t preemptory challenges give the  parties considerable 
power over the group that finally sits in the box.

By exercising those challenges they can generally effect that.
Judge Devitt. Mr. Chairman, may I read a shor t para graph which 

is the Supreme C ourt’s observation about the question you asked? This 
is from Williams  v. Florida. Justice White said : “Certainly the re
liabil ity of the jury  as a fact finder hardly seems likely to be a func
tion of i ts size.”

The Court concluded tha t there is little  reason to think tha t the 
prope r goals of the  jur y “are in any meaningful sense less likely to be 
achieved when the jury  numbers six, tha n when it numbers 12—par
ticularly  if the requirement of unanimity  is retained.”

Mr. K astenmeier. Yes. I appreciate  that.
Judge Devitt. And many States, ever since tha t decision, have 

adopted six-man juries.
Our own State of Minnesota did it, for instance, righ t afte r the 

decision.
Mr. Kastenmeier. I  take i t you have ho view on whether pract ically, 

as opposed to const itutional ly, whether a six man jury  panel would be 
desirable in criminal cases?

Judge Stanley. Yes. The Conference has a view on that.
Mr. Kastenmeier. What  is the  view of the Conference?
Judge Stanley. The Conference, at its last session, considered 

Senate bill 288 which does provide for a jury  of less than  12 in 
criminal cases and the Conference went on record as approving that  
bill, except for  the provision tha t it apply  to criminal cases, so. in 
effect, the Conference took a position tha t the 12-man jury  should be 
retained in all criminal cases.

Mr. Kastenmeier. And why did it take  that position? Do you think 
it raises constitutional problems?

Judge Stanley. I t might, yes. But, beyond that, I th ink this entered 
in certainly as fa r as the committee was concerned. And I think so 
fa r as the  Conference was concerned, tha t in civil cases the dispute is 
between individuals, Smith  sues Jones. In criminal cases, the public 
is a party and has a definite in terest and there would be a better ac-
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ceptance of criminal justice if we reta ined the time honored 12-man 
jury  system.

Mr. Kastenmeier. To the extent tha t the view of the Conference 
prevails does it not tend to answer the fear tha t the instant legisla
tion would be a foot in the door for the reduction in size of criminal 
juries?

Jud ge Stanley. So f ar as the  Conference is concerned th at is true.
Mr. Kastenmeier. I yield to the gentleman from California, Mr. 

Danielson.
Air. Danielson. The reason I am smiling, which I rarely  indulge 

myself in, is that I have arrived at the same end as you have. Judge, 
on the 12-man criminal jury, but from an en tirely different direction. 
Your reasoning of the position of the Conference or the council is 
tha t the public has an interest in a criminal prosecution; therefore, 
justice would better  be served with  a 12-person jury . Alaybe the inter
ests of personkind would be better  served. I  arrive at it from a differ
ent direction. I think the consequences of criminal prosecution are so 
overwhelming insofar as the defendant is concerned, that  he is entitled 
to every break he can possibly get, and if tha t means 12 people, fine. 
I am much more concerned in other words, with  the defendant than 
la m  the public.

But, we arrived at the  same place.
Jud ge Stanley. Very good.
Air. Danielson. As to  the six-man jury,  you mentioned one of the 

arguments for the opposition, at least to the a rgument for unanimity , 
was tha t lawyers seem to be re luctant to have a change and we have 
had unanimity for a long time. Do you have any statistics th at would 
indicate to what extent unanimity is required in the verdict  in civil 
actions in state courts?

Judge Stanley. I  do not have them. I do not know whether they are 
available or not. They could be compiled.

Air. Danielson. It  was my impression tha t in most State courts 
today in civil actions you do not require unanimity  of verdict and 
maybe 1 am wrong. It  is just an impression.

Jud ge Devitt. A substantia l number of the States  have the five- 
sixths verdict. We do in my State.

Air. Danielson. Pardon me?
Judge Devitt. We have that in my State for instance and some

times the lawyers, accustomed to the State practice, will come into the 
Federal court and ask you to instruct the jury  on the five-sixths ver
dict because they have grown accustomed to it.

Air. R ailsback. To what?
Judge Devitt. A five-sixths verdict, you know, 10 out of 12 and 

if the lawyers are accustomed to it they like it and if they are not 
accustomed to it, then they fear it.

Air. Danielson. In my S tate, and I come from Califo rnia, we can
not have less than a unanimous verdict in civil actions.

Let me ask you this . In your Conference was there inpu t of prac
ticing lawyers as opposed to judges and professors ?

Judge Stanley. In the Jud icia l Conference?
Air. Danielson. Yes.
Judge Stanley. There are no lawyers on the Conference. The Con

gress has set this as Judge  Wright explained.
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Mr. Danielson. Would it be permissible to infer from tha t that  
maybe it was not a reluctance on the part of the lawyers but a re
luctance on the par t of judges and professors to al ter the  Conference?

.Judge Stanley. Well, I hardly know how to answer that , Mr. 
I )anielson.

Mr. Danielson. Well, I am approaching it from this  point: if there 
are no lawyers on the Conference, can we very well a ttribute the Con
ference’s position to the reluctance on the par t of lawyers? It is food for thought at least.

Judge Stanley. Yes. Well, I think  th at Mr. Campbell of the Amer
ican Bar Association is here. I do not know what his testimony will be with respect to this.

Mr. Danielson. The American Bar Association has no input on the 
Conference either, does i t ?

Judge Stanley. No, no.
Mr. Danielson. Why is it tha t the Conference would like to have 

the subparagraph in Senator Burdick’s bill, sub(b) at the top of 
page 2 requiring unanimi ty? Does it consider this point significant 
enough to be embedded in our law here ?

Judge Stanley. Yes. The committee felt that it was and the Con
ference fe lt that  it was and here again, of course, there is a difference 
in the different State  systems and in tha t connection Mr. Imlay ad
vised me that he feels sure tha t the Supreme Court considered this 
question because there  was a State case of Apodaca  v. Oregon in 406 
U.S. 404, and there was some discussion of tha t and I think if my 
memory serves me correctly tha t in the footnotes they tabula te those 
States  which do require the unanimous verdict.

I think  this  is ju st a matter of judgment and I want to go back, if I 
may, to your earlie r question. This bar does have an indirect input. 
Each of the c ircuits of the United States is required to have a judicial 
conference each year  and at tha t conference in most circuits, not all, 
but in most c ircuits, and 1 think  the number is growing, the bar is 
invited to attend. And these matters  are discussed and not only at 
sessions of the conference but as the  lawyers get together like in be
tween sessions and these matters  are discussed. And I know the six- 
member jury concept has been discussed widely a t those conferences. 
And I think Judge Devitt has been practically to all of them discuss
ing it and debating.

Mr. Danielson. I have not tried a lawsuit now for a number of 
years. T do seem to remember however, tha t a number of years ago in 
diversi ty cases fo r example, in court action, the counsel for the plain 
tiff would usually be reluctant to file in the Federal court if he could 
file in an appropriate  State court because of the unanimity feature 
which of course minimized or lessened the verdict since you were 
bound by the amount allowed by the most stingy juror, should I  say.

1 am also aware that the Federal courts for a long time have wished 
that  they did not have to entertain diversity cases. Could the  require
ments of unanimity embedded in our statutes conceivably add another 
level to the threshold  of how do we get into the Federal court and 
thereby keep out a few more cases ? Was tha t a thought  ?

Judg e Stanley. I do not recall that  th at was ever discussed.
Mr. Danielson. I t might  have been in the  backroom discussions.
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Judge Stanley. Well, I have not heard it discussed, and I  too, prac
ticed in the days when 1 tri ed to stay out of the Federal court if I 
had a plaintiff ’s case. And tha t has changed considerably because of 
the Ju ry  Selection Act. In those days, we had the blue-ribbon juries, 
if you recall, where the keymen submitted names and p laint iff’s at tor
neys all complained tha t all they would see when they go into the 
courtroom was bankers and insurance men on the jury. T hat,  of course, 
now, we have a cross section, a fair  representation of the entire popula
tion which has changed tha t atti tude  a great deal.

Mr. Danielson. 1 was going to ask that. Really, it has had some- 
effect then?

Judge Stanley. Oh, yes. Definitely, and tha t is reflected I think 
by the growing backlog of civil cases.

Mr. Danielson. Do you find tha t a few diversity cases are now com
ing into the Federal  court?

Judge Stanley. Yes, quite a few.
Mr. Danielson. The removal proceedings situation is not as great 

as it used to be down there, defendants removing their case?
Judg e Stanley. I t depends a lot on what  your S tate is and what the 

State  procedure is. Ours in Kansas, the  procedure changed and Kansas 
adopted the Federal procedure and the  lawyers sometimes would want 
the one or the other as they desired or did not desire discovery, and 
there are so many factors that enter  into it.

Mr. Danielson. One remaining point only. On your comment with 
regard to a la rger jury probably having greate r minority representa
tion, tha t is not, that is not a constitutional requirement in the selection 
of juries, T do not believe.

Judge Stanley. No, it is not.
Mr. Danielson. Are you not concerned only with the aggregate of 

the panel from which the juro r is selected ?
Judge Stanley. The Supreme Court has so far  so held.
Mr. Danielson. Let us hope tha t the Constitution remains color

blind in the interest  at least of evenhanded justice. Thank you very 
much fo r your presence.

Judge Stanley. You are very welcome.
Mr. K astenmeier. The gentleman from Ill inois, Mr. Railsback.
Mr. R ailsback. I want to thank  both of you for your testimony and 

just say that this is one time th at I am not going to equivocate. When 
1 was try ing  cases. I  d id a lot of negligence work on both the plaintiff 
and the defense side, and I must say tha t I wished in Illinois  that we 
had a rule  where we had a six-man jury. And it  seems to me that there 
is no question tha t it is going to expedite the proceedings. The fac t that  
on your voir dire examination, and I think we had 5 preemptory  
challenges at the time and we spent l iteral ly hours picking a jury, and 
it is still my feeling tha t 6 people could do every bit as good a job 
as 12 people. And on the defense side, I would think tha t maybe you 
would have some defense lawyers that would feel that maybe it would 
give them a better shot at getting a hung jury , where in Illinois we 
have a unanimous verdict requirement which also I do not like.

Have there been expressions part icula rly from defense counsel that 
this is going to hur t the ir cause ?

Judge Stanley. When I mentioned that I had talked with some a t
torneys who initial ly opposed the six-man jury  or wished t ha t they 
had not adopted the rule, those were defense counsel. And I talked to 
them again, and they feel tha t well, it is fair.
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Mr. Railsback. It is fair.
Judg e Stanley. I  think  they would like to go back to  12, but they 

cannot think  of a logical excuse or reason to suppo rt th eir belief.
Mr. Danielson. Would the gentleman yield? I think they would 

like 25.
Mr. Railsback. Yes. I just am not  sure tha t I agree with your ad

monition about the need for a unanimous verdict. Judge, in Minnesota, 
you are one of the  pioneers in this, what kind of requirements do you 
have as far as the six-man jury is concerned?

Judge Devitt. We have a s traight  six-man jury  in all cases.
Mr. Railsback. Do you have the unanimous verdict?
Judg e Devitt. Yes. It  has always been true in the Federal system. 

But in the State systems, I  would imagine there are 20 or more th at 
have provisions for less than  unanimous verdict.

As I was commenting to Congressman Danielson, in those States 
the lawyers are so accustomed to it tha t they will ask you in many 
cases in the Federal court to ins truct the jury  on the five-sixths verdict. 
I think it is largely  what the lawyers are accustomed to. Those who 
have always had the unanimous verdict want to keep it tha t way, 
and the ones who have had less than  a unanimous verdict want to 
keep it tha t way.

Mr. R ailsback. Under rule 48 of the Federal Rules of Civil Proce
dure, do you have any experience about what  percentage of  cases have 
been tried  with less than  12 jurors  by agreement ?

Judge Devitt. A relatively small number.
Mr. Railsback. I n other words, most of  them try  with the full 12- 

jury  panel?
Judge Devitt. In those distric ts other than the 63 which have 

adopted the six-man jury  rule.
Mr. Railsback. Where they have adopted that,  have they adopted 

a rule tha t provides for a six-man jury or-----
Judg e Devitt. Yes; yes, they have. One of the arguments made 

against the legitimacy of what we did was tha t we were violating 
rule 48 because by implication the only way to get less tha n 12 was to 
stipu late;  and our view was tha t since the Supreme Court decision 
in 1970 tha t tha t was not true, and two circui t courts, the fifth and the 
ninth said that  was true, and the Supreme Court of the  United States 
said so. But tha t was the major  challenge we had to our authority to 
adopt the six-man ju ry rule, th at ’s rule 48.

Mr. R ailsback. Thank you.
Mr. Kastenmf.ier. The gentleman from Massachusetts.
Mr. Drinan. I want to thank  both of you judges for coming, but 

I have some very severe difficulties. I have had experience with six- 
man juries in Massachusetts and I worked with the Massachusetts 
Bar Association and by statute we did in fact, authorize them. But, 
as I read the Colgrove case, what you people have done. 1 am afraid  
I agree with the dissent, that  the Federal distr ict judges have gone 
beyond the autho rity given to them. And let me quote the exact word
ing because it seems to me that  you gentlemen have not really ex
plained what power you have to do what you have done. And in the 
dissent it says th is :

All apparently agreed tha t the framers  of Rule 48 presumed t hat  there would 
be a jury  of 12 in the absence of stipulation.  The only authority  which could
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reduce 12 to 6 would be the autho rity  that  crea ted Rule 48. N eith er we, nor the 
Distr ict  Court, nor the Jud icial Conference or any Circuit Court Council had the 
au tho rity to make that  change.

And these four judges who concur in this say tha t only the Con
gress has the right to make the change that you people have now made 
in some 63 Federal districts , distr ict courts. I know tha t you have 
recommended this  change for 2, 3, or 4 years but I ask you candidly, 
have you found the Congress to be unresponsive to your recommenda
tion? Why have you gone and done it on your own, and now have 
four members of  the U.S. Supreme Court telling all of the Federal 
judges that  they have stepped beyond their authority?

Judge Devitt. Well, four members said we did and five said we did 
not. I will tell you why we did it on our own, because aft er we read the 
Supreme Court decision in Williams v. Florida, and tha t was in 1970, 
the Supreme Court placed its stamp of approval on the six-man jury 
provided for by the Florida constitution in a criminal case. Well, 
our reasoning was if the  Supreme Courts  says it is all righ t in a crimi
nal case it must be all right  in a civil case because tha t is much less 
serious.

Mr. Drinan. Well, would it not have been better to come to the 
Congress and to get legislation which would have precluded all of 
this disharmony tha t conies about when the Supreme Court divides 
5 to 4 ?

Judge Devitt. Well, I  have urged the Senate, at least Senator Bur 
dick's subcommittee to do it long ago and it would have been better 
if th at had been done but no action came. I am not disturbed that  four 
members of the Supreme Court disagree with five. I suppose there 
are li terally hundreds of decisions tha t come from the Supreme Court 
by five to four. It  seems to me that our conduct has been approved by a 
vote of five to four. It  would have been better  if it was eight to one or 
nine to nothing.

Mr. Drinan. It would have been better,  judge, if it had been done 
by Congress and I may be the first one to say tha t maybe the Con
gress was negligent. And now you are asking us to patch it up, so to 
speak and to expend th at power and authority.

Judge Devitt. Not to expand it. but to equalize it, to make a uniform 
rule in the federal system. And tha t is what we need, a uniform rule.

Mr. Drinan. Well, the Congress is locking the  ba rn door afte r the 
horse has been stolen but, I am impressed by the large body of opinion 
tha t says tha t this is denying rather fundamenta l rights and  that they 
are asking for empirical evidence, like Prof. Hans  Zeisel, and many 
others are asking what evidence besides the convenience o f Federal  
judges is offered tha t this is really shorter and quicker, and effective 
justice, the  same effective justice. Suppose somebody wants nine  mem
bers or eigh t members and they cannot have it, but the  arb itra ry rule 
you have made and now you glory in the fact tha t five to four has 
validated it but the power in mv judgment was not there. Only the 
Congress has th at pow’er. Bu t, what empirical evidence do you have to 
suggest tha t this is a better way of doing justice ? I may grant you that  
it is quicker and it is easier. You only have 6 people rather than 12. 
But, I do no t see really tha t you have made out any case tha t this is 
better justice.
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Judg e Devitt. Well, what you are doing is rearguing  the decision 
of  the  Supreme Court. All we are urging here is that you, to use your 
terminology, patch it up. We want it patched up in the interest of 
uniformity. If  you favor uniform ity, you favor this bill. That is the 
sum and substance, I  think.

Mr. Drinan. It  is quite possible tha t Congress could go the other 
way.

Judge Devitt. It might. And we will be governed by what they say, 
of course.

Air. Drinax. But you have not had tha t power up to now, have you, 
sir?

Judge Devitt. I  th ink we have. The Supreme Court said that  we did 
and it is the final arb iter of what we do and do not do.

Air. Drinax. Alaybe we, in the Congress, are at fault  because we did 
not respond but you have really stated that  you have this inherent 
power to do what  now you are asking us to do.

Judge Devitt. AVe said we assumed we had the inherent power, we 
acted on the assumption and the  Supreme Court sa id we did have that 
power and all we are asking you to do now is to make the rule uniform. 
That  is the sum and substance of it.

Air. D rinan. Well, do you think t ha t reducing the precmptory chal
lenges might also make it more impossible for a six-man jury  to be 
broadly representative of minorities?

Judge Devitt. AVell, I think tha t three preemptory challenges on a 
side is ju st out of balance. I do not thin k it favors minorities or it is 
against  minorities. It  just  means tha t it is possible fo r one side or the 
other  to kick almost everybody off the jury. To have a tota l of six pre
emptory strikes on a jury  of six is just  out of balance. That  is the 
sum and substance of it. Lawyers for defense and plaintif f both com
plain about th at.

Air. Drinan. 'Well, do you expect this to be relitigated? Do you ex
pect some gentleman like the gentleman from Montana who was very 
dissatisfied with the six-person jury , do you expect other petitioners 
to re litigate this?

Judge Devitt. I  do not th ink the man in Alontana was disturbed. lie  
was representing an insurance company and the insurance company’s 
concern was tha t it wanted certa inty in the law. This  cloud was hang
ing over these Federal courts which had adopted the rule and tha t was 
a test case to say we had the authority  or  we did not have the author
ity. That  is how it got to the Supreme Court and tha t is how it got 
to the fifth circuit.

Air. Drinan. Suppose somebody comes along and challenges your 
authority  once again and this gentleman will say tha t Federa l rule 
48 provides that  the parties may stipulate tha t the jury shall consist 
of any number less than  12 and then you make up the local rule, now 
adopted in 64 Federa l distric ts, local rule 13 th at says tha t you cannot 
have any number less tha n 12. you can have 6, period. The dissenter 
says tha t local rule 13 is total ly inconsistent with Federa l rule 48. 
Suppose somebody says that. W hat  happens ?

Judge Devitt. I  would cite the five men who are the majori ty in the 
Colyrove v. Battin.  Tha t is what I  would do.
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Mr. Drinan. You want us to side with the five. If  we pass this 
legislation we have to say th at the five were correct and the four were 
wrong.

Judg e Devitt. I think  what you have to do is accept the fact as it is, 
and tha t is th at the Supreme Court says th at we have the autho rity to 
do this. And whether you agree or you do not agree, the  question for 
you it seems to me is whether you want unifo rmity  in the Federal 
districts.

Mr. Drtnan. Yes; but we would have uniformity  with the dissent.
Judge Devitt. I suppose you could overrule the Supreme Court by 

enacting legislation providing we should have 12 member juries.
Mr. Drinan. T ha t’s right.
Mr. Railsback. Would you yield ?
Mr. Drinan. Yes.
Mr. R ailsback. Is this Rattin  th at was the defendant, our colleague, 

Jim  Bat tin, tha t also formerly  sat on this Jud icia ry Committee?
Judge D evitt. Yes; yes.
Mr. Railsback. That  is interesting.
Judge Devitt. And I  am proud to sav tha t I was working with him 

quite closely in this case on the  brief and he is a very fine man.
Mr. Railsback. lie was on this committee ?
Mr. Fucus . On th is subcommittee.
Mr. Railsback. On this subcommittee. Tha t is interesting.
Air. Kastenmeier. Has the gentleman from Massachusetts con

cluded ?
Mr. Drinan. Yes; thank you very much.
Mr. K astenmeier. The crentleman from New York, Mr. Smith.
Mr. Smith. Thank you Air. Chairman.
I want to thank  both of you gentlemen for coming here and test ify

ing. I guess my only comment is that  it is probably a good thing that 
Fathe r Drinan was not a member of that  Supreme Court.

No questions.
Air. Danielson. Air. Chairman, may I make one observation, please? 

I think one of the things  tha t harms the administration of justice so 
far as the  tri al of civil cases is concerned anyway, more than any one 
thing, is the belabored voir dire examination of juries. I would hope 
the judges in the Federal courts a t least will take over more and more 
of tha t chore. I know that tha t has been a trend. I think  it is an 
important trend.

Judge Devitt. I  think in 95 percent of the distric ts the judges do.
Air. Danielson. I  encourage you to keep moving in tha t direction.
Judge Devitt. The S tate  courts are moving tha t way too.
Air. Danielson. The most impor tant thing in the tria l of law suits 

in addition  to the good jus tice we have anyway and I have a lot of 
faith  in the juries is to move them along and get people the rel ief they 
are ent itled to.

Air. Kastenmeier. Judge  Stanley-----
Air. Smith. Air. Chairman?
Air. Kastenmeier. The gentlemen from New York.
Air. Smith. Would you yield? I  did have one question.
Judge Devitt, did I understand you to say that the attorneys  in

volved in litigat ion also think t ha t three  preemptory challenges with a 
six-man jury  are too many ?
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Judge Devitt. All of them do on both sides.
Mr. Smith. Both sides ?
Judge Devitt. Yes; everybody th inks that . Everybody thinks tha t 

I am sure.
Mr. Smith. I thought I  understood you to say that.  Thank you.
Mr. Kastenmeier. Judge Stanley,  Judge Devitt, the committee 

thanks you both for your  appearance this  morning. And Judge  Devitt , 
it is good to welcome you back to the Judicia ry Committee af ter  all of 
these years. Thank you both.

Judge Stanley. Thank you, Mr. Chairman, gentlemen.
[Subsequent to the hearing, the Adminis trative  (Jilice of the United 

States Courts submitted the following:]
February 19, 1974.

Memorandum to : Mr. Car l Imlay , General Counsel, Adm inis trat ive  Office of the  
U.S. Courts.

From : Mr. James A. McCafferty , Assist ant  Chief, Division of Info rma tion  Sys
tems, Adminis trat ive  Office of the U.S. Courts.

Sub ject : Analysis of Tr ia l and  Ju ro r Usage Da ta for  Fiscal  Yea rs 1972 and  
1973.

Following your reques t and th at  of Judge Ar thu r J. Stanley, Chairm an of the  
Committee on t he  O perat ion of the  Ju ry  System, we im mediately began to assess 
the  effect of the  adoption of local distr ict  court rule s which j)ermi t fewer than  
12 members on a civil jury. Atta ched is a copy of thi s report  together with  
the  appendix descr ibing  the  sta tis tic al experience of three groups of dis tricts  
for  each of fiscal years 1972 and 1973.

The success of thi s ana lys is is due almost ent irely to the  reinst itu tion, at  the  
request of the  J ury Operation  Committee, of the  J S-1 1 “Pe tit  J ur or s Used” form 
in the  94 di str ict  courts  beginning  in fiscal year  1971. I t was this form from which 
all  of the  ju ro r util iza tion figures were obtained. For  da ta on completed tri als , 
we used the  JS-1O “Monthly Repo rt of Tr ia ls” furnished  by the  judg es holding 
tri al s in distr ic t cou rts  and  for  the  financ ial data, info rmation was obta ined  
from  the  Adm inis trat ive  Office budget stat ement s prvoided by Mr. Edward 
Garabedian.

The  approach  taken in the  study  was to discover what fac ts are apparen t 
withou t lengthy examination of the  d ata . We found  the  resea rch design of divid
ing the  94 dis tricts  into  3 groups (Group I dis tricts  seen as the  “before and 
af te r” dis tric ts, Group II  dis tric ts as the  “always” dis tric ts and Group II I dis
tri cts  as the  “never” d ist ric ts)  to be the suggested way to approach th is analysis. 
There is the  m at ter o f mixing small and larg e dis tricts  together as well a s mixing 
those  which may have a diffe rent  composi tion of crim inal  and civil jury  tria ls,  
but  the  broa d brush figures tend to show th at  with  all other effor ts aimed to
ward improving jur y uti lization (which are general and genuine), those d ist ric ts 
which have  had a long-te rm or even a sho rt-term  exper ience with civil jur ies  of 
less than 12 are  improving the ir ju ro r uti lization index more dramatica lly.  Fu r
ther . these  same dis tricts  have reduced their overall ju ro r costs compared to 
dis tric ts which have not adop ted the  local rule.

The ana lysis was prepared und er my direc tion.  Principal s in the  pre par ation 
were Ms. J udy Mather  in  a ssociation with  Mr. David Cook, Mr. Sam Moy and  Mr. 
Thom as Wilson.

U.S. District Courts, Analysis of Trial Data and J ury Usage, F iscal Years 
1972 and 1973

Prepared by : Operations Branch, DIS,  A dminis trat ive  Office of  the  U.S. Courts, 
Washington, D.C.

introduction

United  Sta tes  Dist ric t Courts under provis ions of Rule 48, Fed era l Rules of 
Civil Procedure, have always been able to permit fewe r tha n 12 ju ro rs  in a civil 
trial.  The firs t United Sta tes  Distr ict  Court to adopt a local rule  providing for  
the  reduction  of the  size of a civil jury  was Minnesota which on November 12, 
1970, sta ted  th a t: “In  all  civil jur y cases, the  jury  shall consist of 6 members.”

In fiscal y ear  1971, 24 more dis tricts  joined  with  Minnesota with a sim ilar rule 
for  civil jurie s of less than  12 members. Ano ther  27 joined the  ran ks of the
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les s th an  12 civi l ju ry  ru le  in  fiscal year 1972, w ith  ano th er 7 do ing so du ring  
fiscal  year 1973. The  to ta l a t  th e  clos e of  fiscal year 1973 (J une  30 tli ) was  59, 
an d sinc e th a t da te  ano th er 7 ha ve  pro m ulg at ed  si m il ar  ru le s go ve rn in g th e siz e 
of  th e  civi l ju ry  br in gi ng  th e to ta l to  66 ou t of  94 d is tr ic t co ur ts  w ith  red uced- 
siz e civi l ju ri es.

Fro m  an  ex am in at io n of  th e  be gi nn in g dat es fo r ef fe ct ua tion  of th e  les s th an  
12 m em be r civi l ju ry , it  is  po ss ib le  to  es ta bli sh  th re e gr ou ps  of  d is tr ic t co ur ts  as  
fo ll ow s:

D is tr ic t Group  1-1 7 d is tr ic ts  a ll  of  which  in  la te  fis ca l year 1972 or  in  ea rly 
fiscal year 1973 ad op te d loca l ru le s pr ov id in g fo r les s th an  tw elve  pe rson s to  
si t on a civi l ju ry  tr ia l.  T h is  grou p ca n al so  he re fe rr ed  to  as  th e  “b efor e an d 
a ft e r”  gr ou p sinc e fo r m os t of  th e fi rs t year (F .Y . 1972 ) of  th e tw o- ye ar  pe rio d 
th es e d is tr ic ts  pr ov id ed  fo r 12 pe rs on s to  si t on th e ir  civ il ju ri e s  w he re as  in th e 
second  y ear (F .Y . 197 3),  th e  lo ca l ru le  pr ov id ed  fo r less  th an  12.

D is tr ic t Group  I I —41 d is tr ic ts  which  ad op ted redu ce d- siz e civ il ju ri es du ring  
fiscal  y ear 1972 or ea rl ie r.  Als o re fe rr ed  to  as  th e “a lw ay s” gr ou p,  sinc e duri ng  
th e tw o- ye ar  pe riod  th es e d is tr ic ts  had  loc al ru le s pr ov id in g fo r fe w er  th an  12 
ju ro rs .

D is tr ic t Gro up  I I I —36 d is tr ic ts  which  as  of  Ju ne  30, 1973 ha d no t ad op ted re 
du ce d- siz e civ il ju ri es . T his  grou p,  fo r th e  pu rp os es  of  th is  an al ysi s,  is re fe rr ed  
to  a s th e  “ ne ver ” group .

F o r th e  an al ysi s of th e  tw o- ye ar  ex pe rien ce  in  ju ro r u ti li za tion , five su m m ar y 
ta ble s a re  prov id ed  which  hig hl ig ht  det ai le d da ta  ap pea ri ng in  th e ap pe nd ix  
of  th is  re port . The  ap pe nd ix  divi de s th e d is tr ic ts  in to  th e th re e  gr ou ps  no ted  
above.

Tim  s um m ar y t ab le s c an  b e d es cr ibed  a s fo llo ws  :
F ig ure  A co mpa re s fo r bo th  fiscal  ye ar s 1972 an d 1973 ju ry  tr ia ls  comp let ed , 

bo th  civi l an d cr im in al  ju ry  tr ia l da ys , an d co st per  da y fo r th e  th re e grou ps  of  
di st ri ct s.

F ig ure  B hi gh ligh ts  ju ry  tr ia ls , ju ry  tr ia l da ys  an d co sts , but fu r th e r divide s 
(he th re e  gr ou ps  of  d is tr ic ts  in to  th os e which  ha d a lo w er  Ju ro r U ti liza tion  
In d e x 1 in  1973 th an  in  1972 an d th os e which  ha d JU I’s which  ac tu a lly  in cr ea se d 
in 1973 o ve r 1972.

F ig ure  C focu se s on th e pr opor tion  of  civi l an d cr im in al  ju ry  tr ia ls  an d ju ry  
tr ia l da ys ag ai n fo r th e th re e  gr ou ps  of  d is tr ic ts  fu rt h e r divi de d by th e  di re ct io n 
th er JU I took  in 1973 o ve r 1972.

F ig ure s D an d E pr ov id e il lu s tr a ti ons of  di fferen ce s in  ju ro r u ti li za tion  an d 
cost “s av in gs ” f or  th e th re e  grou ps .

Thr ee  as su m pt io ns  a re  to  be  ex am in ed  in  th e an al ys is . The se  a r e :
1. W he re  ju ri es of le ss  th an  12 hav e been  ad op te d fo r civ il ju ry  tr ia ls  th e J U I’s 

ha ve  dec re as ed ; th a t is, th ere  ha ve  bee n fe w er  ju ro rs  ca lle d fo r ser vic e.
2. The  a ver ag e da ys  o f tr ia l ha ve  no t ch an ge d fo r civ il ca se s in  tr ia l.
3. O ve ra ll c os ts  h av e b een redu ce d or th ere  h av e been e st im at ed  sav in gs .

AN AL YS IS OF FIGURE A

F ig ure  A sh ow s t h a t th e  t hre e gr ou ps  o f d is tr ic ts  sh ar ed  th e  fol lowing fin din gs  :
1. Eac h ha d a hi gh er  nu m be r of  co mpleted  ju ry  tr ia ls  (b ot h civi l an d cr im in al  

co m bi ne d) in 1973 t han  in 1972.
2. All th re e  gr ou ps  had  pro port io nat el y  mo re  cr im in al  tr ia ls  in 1973 th an  in  

1972. G ro up  II  le ad s w ith  al m os t 64 cr im in al  ju ry  tr ia ls  per 100 complete d ju ry  
tr ia ls .

3. As  wou ld  be  e xp ec ted,  cr im in al  ju ry  tr ia l da ys  w er e pro port io nat el y gre ate r 
in  1973 th an  in  1972 du e to  th e im pa ct  of  loca l Rul e 50(b ) 2 p la ns which  ca ll for  
a sp ee dy  t ri a l.

1 C en tr al  to  an  unders ta nd in g  of  th e fo llo wing an al ys is  is  th e  ju ro r ut il iz at io n  inde x 
(.TUI) which  is  a  co m par at iv e av er ag e ob ta in ed  by di vi di ng  th e to ta l nu m be r o f  peti t ju ro rs  who  annual ly  com e to th e co urt hou se  to  se rve hv th e nu mbe r of an nu al  ju rv  tr ia l days . 
Th us , a lo w er  in de x ev iden ce s q u an ti ta ti v e  effic ienc y whi le  a h ig he r in de x ev ide nces “ ine ffi cie ncy” .

2 A ft er  Rul e 50(b ) of  th e  Fed er al  Rul es  of  Crim in al  Pro ce du re  be came eff ec tiv e on Oc to
be r 1. 1972 , each  d is tr ic t co urt  ad op ted a pl an  m an dat in g th e ex pe di tion  an d p ri o ri ty  of cr im in al  ca ses, an d es ta bli sh in g  tim e li m it s fo r th e  co mplet ion of each  st ag e of th e cr im in a’ proc eeding .
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4. All three groups of dis tricts  exper ienced lower Ju ro r Uti liza tion  Indexes in 
1973 than in 1972.

5. The cost per day of jury  tri al  was less in 1973 tha n in 1972. Group I which 
in 1972 for  the  most pa rt  had  no rules prov iding  for  less tha n 12 persons on a 
civil ju ry  but  in 1973 had such rules,  recorded the gre ate st percentage decline  
in costs, 8.7%. Group II  recorded the  lowest cost per  day of tri al  $479 in fiscal 
yea r 1972 and $475 in fiscal y ear  1973.

From  the  above, assumpt ions  1 and  3 are proven (assumption  2 is discussed 
in the  analysis  of Figures B and C, supra.) .

1. For Distr ict  Group I (before and af te r)  and Di str ict  Group II  (alwa ys) , 
the  J U I’s for both 1972 and 1973 were  lower than  for Distr ict  Group II I (never) .

25 -4 50  0 — 74 4
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2. Costs for  Di str ict  Group I and  II  were lower  for 1973 than  th at  recorded 
for  Group II I dis tric ts. The Distr ict  Group costs per day of ju ry  tri al  for both 
yea rs was  a s fol low s:

AVERAGE COST PER DAY OF JURY TR IA L

Distric t group I costs Dis trict group I I I  costs
(before and af te r)  (nev er )

----------------------------------------  ----------------------------------------------  District
Cost above Cost above group 11

Fiscal year Cost group I I  Cost group II  costs (alway s)

1972......................................................................  $561 $82  $558 $79 $479
1573....................................................................... 512 37 533 58 475

The next pa rt  of t his  analysi s will  use both F igu res  B and C, and  will demon
st ra te  thro ugh  the exam inat ion of each of th e t hre e groups of  di str ict  courts that  
the  assumptions  made in the  f irst  pa rt  of his paper can be reinforced  by a  more 
in-dep th study.

ANALYSIS OF FIGURES B AND C 

Dis tric t Group I —“Before and A fter ":
This group of 17 dis tricts  had a ju ro r util iza tion  index  of 20.55 in 1972 which 

dropped to 18.98 in 1973. As shown in Figure  B, the  12 dis tricts  with  a lower 
JU I in 1973 th an 1972, decreased the number o f jurors called in an d/or  available 
to serve on jur ies  by over 1%. This decrease in the number called  was accom
plish ed even with a 27% increase  in crim inal jury  tr ia l days and  a minimal in
crease of .5% in civil jury  t rial  days. Of the th ree  groups of d istr icts, Group I  ha d 
the  lowest average of tr ia l days per civil jury  trial,  2.13 days in 1972 and 2.34 
days in 1973.

Wi th the  holding down of the  number of jur ors called for service, the  avera ge 
cost per  ju ry  tr ia l was $1,210 in 1973, or $30 less per  jury  tr ia l than  the  $1,240 
cost in 1972.

The  12 distr ict s which experienced lower  JU I’s in 1973 than  in 1972 spent  
$1,266,500 in 1972 and  $1,243,400 in 1973, showing a reduction  of $23,100 in over
all costs.
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These 12 dis tricts actually passed on another “savings” since in 1973 they had not continued their 1972 juror call practices. (In  1973 fewer people were called for more jury  tr ials.) Had they continued the ir rate  or level of call in 1973 which they had in 1972, the overall costs to the taxpayer in 1973 for these 12 distr ict jury operations would have been as  much as $186,000 more for 1973.For the 5 distr icts with increased JU I’s in 1973 over 1972, there was a decided jump in criminal jury tria ls (up by 40.4%) and criminal jury  tria l days rose heavily by 33.0%. Civil jury tria ls also rose markedly by 40.9%, but days of civil jury tr ials rose only 8.5%.
Though for these 5 districts , costs for peti t ju ry operation amounted to about one-third of the total costs realized by the  other 12 districts, the cost per jury  tria l for the smaller group of districts was $220 higher per jury  tria l in 1972 and $120 higher in 1973 than the cost per jury tria l in the other  12 districts.

District Orou-p II —“Always” having less than 12 members on a civil jury  during 1972 and 1973:
Among the 41 distri cts which adopted civil ju ry size of less than 12 members prior to fiscal year 1972 or in early F.Y. 1972, the juror utilization index averaged 20.33 in 1972 and 19.69 in 1973. For both years this was slightly less than  the national JUI of 20.96 in 1972 and 20.16 in 1973. As previously indicated, these distric ts can for this analysis be refererd to as “always” having a local rule permitting less than 12 juro rs for a civil trial.
A little  more than half (22) of the districts in this group recorded lower JU I’s in 1973 than 1972. The larges t decline occurred in Puerto Rico which recorded a JU I of 28.28 in 1972 and 19.44 in 1973, a decrease of almost 9 juro rs per tria l day. This dist rict  was followed by the Eastern Distric t of New York which recorded a drop of almost 7% jurors.
Of the 20 districts with higher JU I’s in 1973, Hawaii had an increase of 6% juro rs per t rial  day. Northern Indiana recorded an increase of 5*6, with Eastern California showing a similar increase.
Not unlike the first group of 17 districts, these 41 dis tricts  were also affected by the number of criminal jury trials.
In those 22 district s wi th lower JU I’s in 1973 compared to 1972, 14 experienced more criminal jury  tria ls from 1 more in Minnesota to 48 more in Easte rn New York. Overall, these 22 distr icts recorded 1,695 criminal jury  tria ls in 1972 which increased by 83, or to 1,778 in 1973, an increase of 5%. For the civil ju ry tria ls the increase was from 955 to 967 in 1973, an increase of only 12 civil jury  tria ls or 1.3%.
In the 19 distr icts with an increase in JUI (1973 over 1972), criminal jury trial s increased by 172 or 15% whereas civil jury  tria ls declined by 154 or 16% fewer. Stilted another way, the number of criminal jury  tria ls in 1972 represented 54.4% of the overall jury  tria ls held in these 19 distric ts and by 1973 the proportion of criminal ju ry tria ls climbed to 62.0%.In the 22 districts with improved J UI’s in 1973 over 1972 the increase of 83 criminal jury  tria ls can be compared to an increase of only 12 in civil jury  trials . Stated another way, criminal jury  tria ls accounted fo r 64.0% of all jury tria ls in 1972 and proportionately rose less than 1% or to 64.8% in 1973.Again, comparing the 22 districts with lower JU I’s in 1973 from the point of view of tria l time, criminal jury  tria ls took 2.9 average days in both 1972 and 1973 while civil jury  tr ials  rose from 3.0 average days in 1972 to 3.3 average days in 1973.
With an increase of 4.9% in criminal jury  t rial s and 1.3% for  civil jury trials, it is evident tha t these d istric ts with lower JU I’s have developed practices which reduce overcall of ju rors for service. The $3,640,900 total cost of the jury  operation in 1973 in these 22 districts was $307,800 less than a year ago. Though not all of the districts showed a decline, these distri cts averaged a decrease of $13,990 in 1973 over 1972.
This is a real savings as the result  of better juro r utilization. In addition to this, had the 22 distri cts continued the levfel of jury  calls exercised in 1972 in 1973, the cost for peti t jury  adminis tration would have been $4,137,600 in 1973. This figure compares to the actual 1973 cost of $3,640,900 and can be seen as  an “estimated savings” of $496,700 for these 22 distr icts in 1973.For the 19 districts with increased JU I’s in 1973 compared to 1972 the cost figure rose to $3,951,300 in 1973, up by $550,100 over 1972. The rise appears associated with the increase in criminal jury  tria ls which increased by 14.9% in 1973 over 1972. These tria ls required 12 jurors, plus one or two alternates whereas most of the civil tria ls which under local rule required less than  12 jurors declined by 15.9 percent in 1973.
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Significantly, the 22 dis tricts  with  lower JU I’s in 1973 had more jur y trials  
tha n the  19 with  increased JU I’s. In 1972 the 22 d ist ric ts had 25.2% more jur y 
tri als and in 1973 they had 28.6% more.

But  the decrease of $307,800 in costs for 22 dis tricts  with reduced JU I’s in 
1973 was overridden by the incre ase of $550,100 in the 19 d ist ric ts with increases 
in JU I’s resu lting  in an overall cost increase  of $242,300. But  when the cost per 
tr ia l was  calculated, this ent ire  group of dis tric ts exper ienced a rise of only 
$20 per ju ry tr ial , from $1,540 in 1972 to $1,560 in 1973.
Dis tric t Group I I I—Never adopted reduced civil  jury  size in fiscal year  1972 or 

1973:
Emphasis on improved ju ro r util iza tion  in dis tric ts which had never  adopted  

local rules  perm ittin g jur ies  of less than twelve  shows th at  19 recorded lower 
JU I’s in 1973 than 1972. Of these 19, 9 dis tricts  regis tered  JU I’s which fell below 
the national JU I of 20.16 in 1973. The 19 dist ric ts had JU I’s which ranged from a 
low of 13.97 (Western  Michigan) to a high of 27.23 (Southern  New Y ork) .

Excluding Southern New’ York, N orthern Georgia, Southern  Texas, and Eas tern 
Michigan dist rict s, crim inal tri als in both years in these  15 d istr icts ranged from 
a low’ of 9 to a high of 50. Again with  the  above exclusions, civil tri als  ranged 
roin a low of 1 (Alaska 1972) to a high of 91 (Middle Penn sylv ania  1973).

In 1972 ther e were 793 crim inal ju ry  tri als  in these  19 dis tric ts compared to 
969 in 1973. When compared to the Group II  dis tric ts with  lower JU I’s, the 
number of civil jur y tri als in these 19 d ist ric ts was low w ith 671 civi l jur y tri als  
in 1972 compared to 955 in the  22 dis tric ts in Group II  and 692 civil ju ry  tria ls 
in 1973 compared to 967 again in the 22 distr icts of Group II.  Compared ano ther 
way, in 1973 the overall  JU I for  these  19 dis tric ts in Group II I,  which reduced 
their JU I in 1973, was 21.22. Fo r the 22 dist ric ts in Group II  with lower JU I’s, 
their  overall JU I was 19.62.

Because  there was an overall increase in 1973 over 1972 in jur y tri als  by 197 
and  an increase in jury tri al days by 1,326, pet it juror costs rose by $353,400. In 
a percentage comparison (1973 over  1972) jury tri als went up 13.5%, jury  trial 
days rose by 27.1%, and costs rose 12.3%.

The 17 dis tric ts with  increased JU I’s (1973 over 1972) accounted for  about 
% fewer crimina l jur y and civil jur y tri als tha n those 19 di str icts with  reduced 
JU I’s. The 17 dis tric ts experienced an increase of 86 to tal  ju ry  trials  with  a de
cline of 170 jury tri al days. Overall  the costs dropped by $37,000 which can be 
at tribu ted  to the decline in tri al  days.

CONCLUSIONS

Ea rli er  in thi s ana lysi s three assumptions  were put  for th rega rding the  adop
tion of local dis tric t court rules which permit civil jur ies  of less t han  12 members. 
It  appears  f rom the  foregoing that  these assum ptions  have been susta ined. Thu s:

1. For the Group I dis tric ts in 1973, when the 17 dist ric ts followed th e less than 
12 member civil jur y pract ice, the ju ro r u tilizat ion  index was lower  than in 1972. 
Fo r both 1972 and 1973 those 41 distr icts which for the most pa rt of the  two years 
had  local rules permit ting  less than 12 member civil juri es, the JU I was lower 
than  for Group II I which had never used less tha n 12 member jur ies  by local 
court rule. (See Fig ure D.)

FIGURE D .- U .S . DI STR IC T COURT JU I’S COMPAR ED: 1972 AND 1973

Distr icts

Overall JUI
Districts with increase 

in JUI
Districts with decrease  

in JUI

Numb er JUI Number JUI Number JUI

Group 1 “ before and a fte r" :
197 2................................................. 17 20. 55 5 19 .15 12 21.01
1973 ............................................... 17 18 .98 5 20 .94 12 18 .27

Group II  "a lw ay s" :
41 20 .33 19 18 .28 22 22 .29

1973_________ ______________ 41 19 .69 19 19 .78 22 19. 62
Group I I I  "n ever" :

197 2................................................ 3G 22 .1 0 17 19 .95 19 23. 55
19 73 ................................ ............... 36 21 .44 17 21.91 19 21 .2 2

Overall JUI’s:
19 72 ......................................... 94 20 .89 41 18 .78 53 22 .52
1973 ................................................ 94 20 .16 41 20 .39 53 20 .01



2. Group I distr icts (before and afte r showed only a minimal increase in aver
age days for a civil jury trial , from 2.34 days in 1972 to 2.38 days in 1973. The 
significance of the  Group I dist ricts’ experience is tha t there was only a negligi
ble increase in the average number of civil days per trial.

3. It is shown that  where districts use civil jurie s of less than 12 (Group I 
in 1973 and Group II  in both years) the average costs per trial , as well as costs 
per tria l day, were well under those costs found in the 36 distr icts which had 
not adopted the local rule of less than 12 jurors for a civil tr ial.

Further, though all three  groups improved thei r juro r cost figures in 1973 
over 1972, both group I and Group II  distri cts passed on proportionately g reater  
savings to the taxpayer than District  Group III . Had both Group I aand Group II 
in 1973 called juror s in to serve at the same level as in 1972, the  costs would have 
been greater, as shown in Figure E following.

Figure E—Est imated  “Savings” if  Distric t Groups called at the 1912 
level in  1913

Est im ated  sav ings
Distric t Group I (for 17 dis tricts )------------------------------------------- $143,500
District  Group II (for 41 dis tricts )____________________________  245,200
Distric t Group II I (for 36 dis tricts )___________________________  149,400

Total all dist ricts_____________________________________  561, 000
With these assumptions sustained, juror utilizat ion has improved since 1971 

when a systematic juro rs utilizat ion reporting system was commenced. What 
has been analyzed is one factor affecting this  improvement. Courts are also call
ing smaller voir dires as well as setting several tria ls in advance by using the 
multiple voir dire. Further, jury  pooling, staggered trial  starts, recycling jurors 
(returning to the jury  room those not selected for a jury in a voir dire), estab
lishment of settlement and plea deadlines and improved communication such 
as the “Code-a-phone” are each having a salu tary  affect on juro r utilization. 
Somewhat offsetting these improvements is the nationwide increase in criminal 
jury  tria ls which require 12 jurors,  plus alternates where needed. The increase 
in the criminal  tria l calendar  is due to the adoption of local rules in response 
to Rule 50(b) , (F.R.Cr.P.).

The good practices of juror  utilization, when joined with the adoption of local 
rules providing for civil juries of less than 12 members, has resulted in improved 
juror utilization, littl e or no change in average days of tria l for civil jury  cases, 
and reduced jury costs.
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Judge D evitt. Thank you, gentlemen.
Mr. Kastenmeier. The Chai r apologizes to the next  witness for 

being so late in reaching him this morning but the Chair would like 
now to call on the  Honorable  Rober t G. Dixon, Jr. , who is Assistant 
Attorney  General in the Office of Legal  Counsel of the D epar tmen t of 
Justice.

And the Chai r personally recalls Mr. Dixon’s con tributions to the 
National Commission on Reform of the Federal Criminal Laws while 
he was yet a professor and before he entered into his present duties, 
and so personally it is very good to see you and welcome you again, 
Mr. Dixon.
TESTIMONY OF HON. ROBERT G. DIXON, JR ., ASSISTANT ATTORNEY

GENERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUS 
TICE; ACCOMPANIED BY JAMES KELLEY, ESQ., OFFICE OF LEGAL
COUNSEL

Mr. Dixon. Than k you, Mr. Chairm an. I apprecia te those kind 
remarks.

Mr. K astenmeier. And you may proceed as you wish. The  commit
tee has your  21-page s tatement, and you may either read from it  or 
you may proceed in any manner  you wish.

Mr. D ixon. Mr. Chairman, in view of the time factor I  would sug
gest that T read from it selectively to give you the  highlights perhaps 
and a basis for discussion.

Mr. Kastenmeier. And without objection, your statement in its 
entirety will be accepted and placed in the  record.

Mr. D ixon. I am pleased to have the opportunity to present the pe
tition of the Departmen t of Justice on two bills now before the  sub
committee. One, S. 271, would eliminate the requirement for three- 
judge dist rict courts in cases seeking to enjoin enforcement of State 
or Federa l laws on constitutional grounds, except in reappor tionment 
cases. The  other, H.R. 8285, would provide  for six-man jur ies in civil 
cases in the Federa l d istr ict courts.

Both bil ls we feel would improve and expedite the  adm inistration  of 
justice in the Federal court system. Part icu lar ly at a time  when Fed
eral caseloads at all levels are burgeoning, and no reversal of this  
trend is foreseeable, it  is essential that  the Congress review and revise 
outmoded, expensive, and time-consuming procedures cont ributing to 
court congestion and delay without advancing justice.

Both of these bills are responsive to this  need. They have been en
dorsed, at least in concept, by the Jud icia l Conference o f the United 
States, the Chief Justice, commentators, and pract icing  lawyers. The 
Department of Justice  wholeheartedly supports prompt consideration  
and enactment of both H.R. 8285 and S. 271.

Let me turn now to the th ree-judge cour t bill. I will omit tha t pa rt 
of my statement going into some past histo ry and simply note that  
S. 271, recently  passed by the Senate, would eliminate the three-judge 
court requirement in most cases by repealing  sections 2281 and 2282 
of title  28 of the United States Code. Although the bill would work 
a major change in Federal jurisd iction  and procedure, unlike most 
changes in this area the need for it is scarcely disputed.
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I will omit tha t part of my statement which summarizes material 
which is well known to you and gives various citations of support 
for the repeal of the three-judge court requirement, and turn over all 
the way to the exceptions from an outright universal repeal of the 
three-judge court requirement which are on page 7. I am wrong, they 
are on page 8, toward  the bottom of page 8.

S. 271 would not eliminate all three-judge courts. Such courts 
would be retained for review in certain ICC cases (28 U.S.C. 2325); 
for anti trus t cases brought under the Expediting  A ct (15 U.S.C. 29, 
49 U.S.C. 45) ; and for certain  civil rights  cases; namely, those under 
42 U.S.C. 1971(g), which is the Voting Rights Act;  those under sec
tion 2000a-5(b) of titl e 42, which is in title I I  of the 1964 Civil Rights 
Act in regard to public accommodation mat ters; and those under ti tle 
42, section 2000e-b(b), which is again the 1964 Civil Rights Act, titl e 
V II  regard ing employment. We state in our statement here th at fu r
ther study might show tha t three-judge courts could be eliminated 
in all of these cases as well.

Now, let me amplify  tha t in light of the  discussion I heard earlie r 
this morning about the questions you may have about our reasoning 
on repeal of these three  additional provisions for three-judge courts. 
Fir st, in regard to ICC cases, the Department of Justice is a lready 
on record as favoring shif ting  to a single judge. Testimony on t ha t 
matter was given by Deputy Assistant  Attorney  General Bruce W il
son, on June  19, 1973, before the Subcommittee on Improvements in 
Judic ial Machinery of the Senate Committee on the Judic iary. I 
have a copy of this testimony here. Excuse me, I  misspoke. Mr. Wi l
son’s testimony favored removing the three-judge review provision 
and substitu ting instead review by the court of appeals, not a single 
judge. B ut i t was a position to move away from a three-judge require
ment. Tha t bill is S. 663.

Regarding the Expe diting Act in anti trus t matters, there, too, the 
Department of Justice  would favor removal of the three-judge court 
requirement. We are supporting  that position in S. 782.

I might add these statistics. Our records show tha t the three-judge 
court  provision under the Expediting  Act in ant itrust matters  has 
been used only seven times in the last 30 years, only once in the last 
decade.

Regarding the civil right s exceptions—the Voting Rights Act and 
title II  of the 1964 act regarding public accommodations and title 
V II  of the 1964 act regarcling employment—we do not have a posi
tion. Tha t was discussed, the matter was discussed this morning 
earlier with Judge Skelly W right and Judges Stanley and Devitt in 
regard to the questions about statistics. We do have something to add 
on tha t. In regard to the use of three-judge courts in cases brought by 
the Depar tment  of Justice , these figures I have relate to the fiscal 
years 1971 and 1972. Dur ing these 2 fiscal years, the Department 
has not requested three-judge courts in any suits under ti tle II  or tit le 
VII  of the Civil Rights Act of 1964, or the public accommodations and 
equal employment provisions of tha t legislation. In the same 2 fiscal 
years, we did not bring  any suits requesting a three-judge court unde r 
section 1971 (g) of ti tle 42 relating to voting rights. I believe th at  the 
understanding of the chairman of the committee is correct as brought  
out in the dialog with Judge W righ t tha t the  figure of 183 cases, if I
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recall correctly, in fiscal 1972, must have been composed primari ly of 
private  suits under sections 2281 and 2282 of title  28 United States
Code. . . .

Mr. Dkixax. Mr. Chairman, a clarification on that  point.
Mr. Kastenmeier. The gentleman from Massachusetts.
Mr. Drinan. Am I to unders tand under the proposal that some or 

all of these 183 would be rendered impossible ? ,. n
Mr. Dixon. I  believe tha t is correct, th at if the bill were modified so 

as to remove in effect the exception of  these three civil right s areas, 
three-judge courts could no longer be obtained by private plaintiff s in 
those cases.

Mr. Drinan. Well, would you be able to speak on behalf of the 
Justice  Depar tment  tha t many of these cases bring  action, as you 
just mentioned, under  the Voting Rights  Act, and the accommoda
tions and the employment and apparently the plaintiffs and thei r a t
torneys in 183 cases, and in an increasing number of cases oyer the 
past decade, have felt tha t th is is a good remedy, they ask for  it, they 
claim it. Why, therefore,  should the Department of Justice wipe it 
out? They are helping to bring about the implementation of these 
laws.

Mr. D ixon. Let me correct a misunderstanding. T did  not state t ha t 
the Department of Justice  at this time favored extending this legis
lation to the point of eliminating three-judge courts in civil rights 
cases.

Mr. Drinan. Sir, it is my unders tanding tha t you did. You said 
tha t section 2281, under which 183 cases were brought la st year, should 
be repealed. T hat  is what you are recommending, and tha t i f you had 
your way that  the Department of Justice  would say to 183 plaintiffs 
in civil rights cases, we do not want you to have the remedy that you 
have claimed.

Mr. Dixon. Let me clarify. I was talk ing about the three special 
civil rights statu tes and-----

Mr. Drinan. Well, sir, T am just asking you for a reason now; and 
the enforcement of civil rights , I  do not have to remind you, is a very 
difficult thing; and why should we say to  183 plaintiffs all over this 
country t ha t we are wiping away the remedy that you have elected as 
the best possible way for you to assert your rights ?

Mr. Kastenmeier. May I ?
Mr. Drinan. Yes.
Mr. K astenmeier. Jus t to clarify the question, at least in th e com

mittee’s mind, do you accept that  tha t is the case, tha t 183 cases in 
fiscal year 1973 have been brought e ither under 2281 or 2282? I do not 
know which section.

Mr. Dixon. The only figures we have are those that relate to the De
partment of Justice action in the  three  special civil rights areas cited 
here in fiscal years 1971 and 1972. I should introduce perhaps my 
colleague.

Mr. K astenmeier. Yes.
Mr. D ixon. My attorney adviser, Mr. James Kelley, with  the  Office 

of Legal Counsel.
Mr. Kelley. Thank  you. I  would surmise tha t the 183 has reference 

to fiscal 1973.1 have the fiscal 1972 report.
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Mr. Kastenmeier. It  does. No one said 1972 except I think Mr. Dixon.
Mr. Kelley. I am getting to the bottom of this figure of 183. For 1972 and 1971, rath er comparable figures are set forth in the report  of the Adminis trative Office of the ILS. Courts and in those years there were 166 and 176. I gather that  our figures have reference only to cases brought by us under the 1964 and 1965 acts.Mr. Kastenmeier. Therefore, you would conclude that  it is 183 or whatever the figure is, 166 o r 176, minus the cases tha t you brought?Mr. K elley. Right.
Mr. K astenmeier. Must have been brought as private  suits pursuant to 2281 and 2282?
Mr. Kelley. Presumably the great  majority  of them were brought pursuant  to 2281, relating to unconstitutional Sta te statutes.Mr. K astenmeier. Yes.
Mr. Kelley. Jus t one other point. Father  Drinan spoke of election of this remedy. I  do not believe that plaintiffs have such an election. When you sue under present law to enjoin the enforcement of State statutes  you must have a three-judge court. I t is not a matter of choice. So, I do not think it reflects necessarily a preference for a three-judge court. They may well have such a preference, but I do not think that  figure demonstrates it.
Mr. Kastenmeier. So, the only question in issue is not whether they will have a remedy. They will have a remedy but whether the three- judge distr ict court serves their  purposes better than a single judge distr ict court?
Mr. K elley. That is correct. And the fact that  th at statis tic is high does not necessarily prove this premise.
Mr. K astenmeier. Right.
Mr. Drinan. Mr. Chairman. I will ask them the fur the r question that  I see no affirmative evidence here whatsoever, th at it is more convenient for the Federal courts, tha t it is better, that it is easier to have one than three, but the three were set fo rth by Congress with a lot of reasons, and tha t it was specified in all of the civil rights acts and tha t i t has  been used more and more and the burden is therefore, upon the Depar tment  of Justice to demonstrate  tha t one judge is just as good as three to go against the intent of Congress. And I see no evidence whatsoever in Mr. Dixon’s paper ind icating that.Mr. Dixon. Well, Dean Drinan, as I used to know you in the law school world, it is a policy m atter  for Congress to decide. There has been a general, growing trend  of dissatisfaction with three-judge courts fo r a var iety of reasons.
Mr. Drinan. Who is dissatisfied? More and more plaintiffs are asking for them. They are not dissatisfied. They think this is the way.Mr. Dixon. We have to balance objectives here. Histor ically there was felt to be a problem of prejudice on the p art of a single judge  who was sought by plaintiffs to enjoin operations of State  regulatory statutes  in the early days, and the three-judge court was thought to be beneficial to broaden the viewpoint and avoid casual invalidation of State law. We have gotten away from feelings tha t we used to have tha t a single judge would be either prejudiced or more parochial in his viewpoint than three judges. The problem has receded.
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Mr. Drinan. Well, who says tha t, sir? Well you could say tha t 
but who is the we who gets away from these feelings ? I  do not see that  
in the figures reflected here. I  do not see tha t in the civil rights move
ment and I do not see my lawyers here saying tha t we just as soon 
have one. You are saying this for the Depar tment  of Justice and you 
do not even have it  in your paper,  or any statistics to have a belief tha t 
we have gotten away from the Federa l judges biases and give us some 
evidence of that.

Mr. Kastenmeier. Would you yield ?
Mr. Drinan. Yes.
Mr. K astenmeier. But  Air. Dixon, isn’t it the case tha t really your 

position and tha t of the judges is silent in terms of policy. It  has 
not really much to do with the policy as your associate, Air. Kelley 
pointed out? It  is not, we have learned, it is not whether the l itigants 
have prefe rred the three-judge distr ict court, but that tha t has been 
their sole recourse and tiie growing figure has nothing to do with 
whether it is popular? It  is only in connection with pursuing that  
sort of litiga tion tha t it is popular.  I t is not the form which is limited 
as far  as they are concerned as I understand it, and therefore, whether 
one forum is pre ferred to another, apparen tly the Departmen t is silent 
on that. We have no evidence one way or the  o ther and I think from 
our colloquoy with Judge Wrigh t the committee has at least ascer
tained tha t it shall try  to determine from such litigant  organizations 
represen ting civil righ ts litiga nts whether they feel the three-judge 
distr ict court is a prefe rred forum, would be prefe rred to a one-judge 
court. And at the present time it serves very l ittle  to debate the  ques
tion until we can ascertain that it would seem to me because I  do not 
think those who are testi fying  this morning are in a position to 
express tha t point of view. Therefore, I  think we have reached on th at 
issue a dead end for purposes of further colloquoy this morning, it 
would seem to me.

Mr. Dixon. I would agree, Mr. Chairman, tha t we won’t know, 
absent much more massive, empirical evidence than  is available, and 
given also the presumption  tha t litigants  even if there were a choice 
might pref er the three-judge court because of the extra advantage of 
immediate appeal to the Supreme Court. But the question becomes 
twofold. One, what do plaintiffs want, what would they  like to have, 
and on the other hand, we have the public concern as to whether  or 
not in terms of the total admin istrat ion of justice system the three- 
judge court requirement is needed as a matter of justice in the civil 
right s area. That area was and still is dynamic but we have made 
great progress throughout  the country and including the South where 
I believe many of these cases are centered in the  las t several years.

If  there is a general feeling tha t three-judge courts are inap pro
pria te for the great  mass of litigation now, it would seem tha t unless 
there  was some very special reason to exempt civil right s cases from 
tha t general feeling they might as well be included in the general 
move away from three-judge courts, for all of the reasons given which 
includes public benefits as well as the impact on private interest.

Mr. Kastenmeier. I yield to the gentleman from Illinois for a 
question.

Mr. Railsback. I  have one quick question.
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Am I  correct that that, there are sti ll two areas of civil rights cases where there  are three-judge courts still  provided and if so I  am wondering if perhaps some of the 183 cases that  we referred  to which were ^brought under the other, the injunctive relief  sections of the code i f perhaps relief might not have been available under either the Civil Rights  Act of 1964 or the Voting Rights  Act of 1965?
Mr. Dixon. Let me try  to restate that. S. 271 would repeal 2282 of title  28 and would amend and substantia lly repeal 2284. It  makes no mention of  two sections in the 1964 Civil Rights Act, or the 1965 Voting Rights  Act which T alluded to, or of the public accommodations and the employment section of titles IV and VII and of the 1964 Civil Rights  Act, and also S. 271 makes no mention of the 1965 Voting Rights Act.
Mr. Railsback. Do those sections you just mentioned deal with injunct ive re lief or  could injunctive relief be sought under those acts?Mr. D ixon. There can be injunctive  relief under all of those statutes.Mr. Railsback. So, possibly of the 183 cases, some of those cases which were apparently  brough t under the sections tha t we are being asked to  repeal could have been brought under the 1964 or 1965 civil rights law.
Mr. D ixon. Well, th at would have been the case perhaps  in earl ier years. But. our figures show that we have not utilized three-judge courts, under those three special sections I alluded to, in fiscal years 1971 and 1972.
Mr. Railsback. I see.
Mr. K elley. One other point. The three-judge court is convened at the request of the Attorney General in those cases. I  do not believe the private  plaintiff under t itle VII  can ask for a three-judge court.Mr. Dixon. The private  plainti ff can ask the Attorney General to intervene and ask for a three-judge court.
Mr. Kastenmeier. May I ask the witness to continue because the hour is late and I do want him to cover as well as he can under the circumstances all of the ground and then i f we have time we can return to matters  we have been engaging in colloquy about.
Mr. Dixon. Certainly.
On page 9 I have a special word about reapportionment cases. S. 271 would exempt from the repeal of the injunction section of title 28 cases concerning the constitutionali ty of the apportionment of congressional districts or the apportionment of any statewide legislative body. We favor retention of that.  Well, let me rephrase  it. We favor tha t provision in S. 271 at least for the time being. My statement mentions that this is an esoteric area, and in all candor I should state that I have been very active in the reapportionment field over the years in writing, teaching and in litiga tion.
The Supreme Court recently in a major series of rulings including one, Gafiney v. Cummings of last .June, which I  argued, has modified considerably the rules of the game concerning State  legislative reapportionment. It  has eased somewhat the stringency of the absolute equality concept which lower courts were applying, and it has also indicated that recognition of political realities would not be wholly inappropria te if done fo r the purpose of improving the fairness of a plan rather than feathering the nest for one party. This is a new ruling.
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Now, pr io r to 1973 it  was  ra th er  easy fo r a plain tif f to pre va il.  He  
could fre quently , lat e in the  day, and on the eve of an elec tion , in tro
duce a pla n which was  only  fra ct iona lly  more  equal th an  the pla n 
prep ared  by  the  official S ta te  processes. I f  the c ourt adop ted  that p lan , 
as it  fre quently  did , you wou ld see tha t plan  used in the  n ex t elect ion 
unless the  d is tr ic t co ur t o rders  were stayed . Th e legisla ture thus  e lec t
ed unde r the  plain tif fs’ plan  could reap po rti on  the  St ate on a pe rm a
nent basis fo r the fu tu re  once the y were  sit tin g.  We feel,  and sum
marize  on page 10 and 11 in more de tai l, th at  at least fo r th e time 
being in the  Un ite d State s up  th roug h the  1980 census, wh ich  is our  
next big bulge in rea pp or tio nm en t cases, th at  the  thr ee -ju dg e di str ict  
co ur t re quireme nt would  be beneficial.

As I say at  t he bot tom of pag e 11, the  c rux  of the  m at te r in sh or t i s 
th at  in mos t reap portionme nt lit igat ion an elect ion is im mi nent and  
correc tion  of a possibly erro neo us di st rict  court  ru lin g,  if  no t made 
pr io r to the elec tion , is impossible because the m at te r is mooted bv 
the election.

Th ere  will  be rel ative ly few’, I believe, rea pp or tio nm en t cases in 
the next 3 years  despi te a big  bulge th is  last  year. But  th at  was so rt 
of expla ine d by the  na ture  of the  beast  an d the  decennial reap po r
tionm ent  process.  Th e burden will not be too gr ea t and we feel the 
benefit makes it  very much wo rth  while to re ta in  the  three -ju dg e 
cou rt fo r the  tim e being  in th at  area  of  rea pportio nm ent.

I  may now’ tu rn  if  you w ish to the six-man ju rie s in civi l cases.
Mr.  K astenmeier. Befo re you do if  I  m ay in te rr upt you M r. Dix on,  

I  would like  to inq uir e of my colleagues . Wou ld you be agreea ble  to 
rec onv ening in 15 minutes  af te r com pletion  of  th e pend ing  quorum  
cal l? My un de rs tand ing is t ha t Mr. Campbel l will  not be  very  long  in  
his  pre senta tio n so we can acco mmodate both the  ba r asso ciat ion and  
Mr. Dixon an d no t req uire them to come back anoth er day, if  th at  is 
agreea ble  ?

Mr.  Railsback. Mr . Ch air ma n, I th in k Counsel ju st  po int ed  out 
som eth ing  th at we sho uld  con sider an d th at is how much tim e is lef t 
in gen era l debate?

Mr. K astenmeier . We ex plo red  th a t ; 20 minutes.
Mr.  Railsback. Tw enty min utes . And  then it becomes ille gal  fo r us 

to sit.
Mr. K astenmeier. Then it becomes ille gal  fo r us to sit.  So we have  

a time fac tor . However , it  is not as thou gh  it  is a marku p or  some
th ing .

Mr.  R ailsback. No, no. I  agree .
Mr. K astenmeier . W ith  th at  in mind and wi th your  indulge nce , 

bo th Mr. Dixon  and Mr. Cam pbe ll, we will  recess fo r 15 minutes  and  
reconvene.

[S ho rt  recess.]
Mr. K astenmeier . Th e commit tee will  come to orde r to resu me its  

heari ngs on H.R.  8285 and  S. 271. Th e As sis tan t At to rney  Gener al, 
Hon. Ro bert G. Dixon, Jr .,  Office of  Leg al Counsel , was tes tif ying . 
An d, Mr. Dix on,  you m ay c ont inue. You were about to discuss s ix-man 
jur ies  in  civ il cases.

Mr.  D ixon. T ha nk  y ou, Mr . Ch airma n. An d I  will  pic k up  on page 
12 of my prep ared  sta tem ent and mak e a few rem ark s sele ctiv ely and  
not rep ea t mat ters  fro m th is  morning ’s discussion if  I  can.
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We all know tha t juries in Federa l court proceedings have been composed of 12 persons from our beginning as a Nation. Tha t applies both to criminal and civil proceedings. However, in the Colgrove v. Battin  case of last June the Court sustained a local rule of the U.S. Distr ict Court for the Distr ict of Montana providing for  six-man juries in the trial of civil cases against contentions tha t the rule violated the seventh amendment preservation of jury  tria l right s “in suits at common law.” This decision, as mentioned this morning, was a five-to-four decision. The four  who did  not join with the majority themselves split. Only two reached the  const itutional  issue. Two went off on the  nonconstitutional ground  of the proper  construction of rule 48 of the Federal Rules of Civil Procedure as already mentioned.Taking tha t case as the foundation stone it  would appear tha t constitut ional  objections to a Federal policy o f six-man juries  had been laid to rest. In terms of the policy issues, we mention again on page 
14 several advantages culled in part from the literature which would result in reduction of Federa l civil juries from 12 to 6. They include economy, expedition of trials,  lessening of the burden of jury  service and I will not give the detai ls on those. They are in my statement.

One point might be worth special mention regarding the effect, of going from 12 down to six, on the juries’ representa tive charac ter in terms of bringing all viewpoints in the community to  bear in the tria l process. It  probably is t rue tha t six man juries will not be as representative in communities tha t are highly stratified or ethnically or racially  diverse.
However, a jury,  afte r all, is not intended, is not supposed to  be a political organ. Tha t is not the inten t and the Supreme Court has long held tha t members of minor ity groups are not constitutionally entitled  to represen tation in par ticu lar juries in propor tion to thei r numbers. On tha t we cite Swain v. Alabama, 380 U.S. 202 back in 1965.
It  also has been argued tha t 6-man juries will produce results di fferen t from those produced by 12-man juries. Professor Zeisel of Chi cago has  spoken to tha t point in an article we cite in our full state ment. Now, this does seem to be rather speculative. I  did read his article, and it is more an abstract exercise in logic than  in empirical research based on the experiences in those States which have had an experienced record on six-man juries. It  was intere sting but I do not feel it was dispositive.
Also, the Supreme Court recognized in the Battin  case itse lf tha t other more recent studies, and I quote the Court, “have provided convincing, empirical evidence of the correctness of the conclusion tha t there is no discernible difference between the results reached by the two different sized juri es.” So we conclude th at the weight of the  evidence now available supports  rather  strongly  the commonsense conclusion tha t on the average, 6 men will arrive at about the same verdict in a case, such as a damages case, as would 12.
And hal f of the Federal distr ict courts, and the Superior Court for the Dist rict of Columbia, are now using six-man jur ies in some or all civil cases.
Last, on page 21 of my statement, we would like to suggest two possibly helpful clari fying  changes. First, the wording in the proposed
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section 1875 might be read as expanding jury t ria l r ights beyond those 
classes of cases in which juries are presently provided by virtue  of 
the seventh amendment or by par ticu lar Federa l statute. We recom
mend th at the wording be clarified to show tha t no such expansion is 
intended. Second and also part of the first point really, the phrase 
“civil case at law” in section 1875 suggests tha t the six-man limi t 
might not be applicable to advisory juries impanelled in equity  cases. 
The bill should make it  clear th at the six-man limit applies in all non
criminal jury  cases. And I did bring  along some suggested language 
which I can submit for the committee’s consideration to accomplish 
tha t objective.

Mr. Kastenmeier. We would be pleased to receive the proposed l an
guage you have. I t will be received for the record and by counsel for 
the committee.

[The proposed language fol lows:]
Department of J ustice Proposed Amendments to Proposed Section 1875 of 

Title 28. (Deletions in Black Brackets and Additions in Italic.)
I

§ 1875 Number of juro rs in civil cases.
In a dist rict  court of the United States as defined in section 1869 (f) of this 

title, the petit jury  in a civil case [a t law, or in a non-criminal action in which 
a r ight to tria l by jury is otherwise granted by sta tu te]  shall consist of six jurors,  
unless the partie s stipulate  to a lesser number. Nothing in this section shall be 
construed to grant a righ t to trial by jury  in any case in which such right is not 
granted by the Seventh Amendment to the Constitution of the United States  or 
by another statute.

Mr. Dixon. In concluding, let me stress the Departmen t’s conviction 
tha t these are important bills warranting swift  enactment. Although 
the Federa l judicial system has been improved substantia lly in recent 
years, this  critically important  and complex system is still under great  
stress. H.R. 8285 and S. 271 would contribute substant ially to the a lle
viation of t ha t s tress and to the speedier and fair er administration of  
justice.

We should be slow to jettison the past but quick to learn from 
experience. T hank  you.

[The full  statement of Mr. Dixon follows:]
Statement of Robert G. Dixon, J r., Assistant Attorney General, Office of

Legal Counsel on S. 271, Relating to Three-Judge Courts; and H.R. 8285,
Relating to Six-Man Juries in Civil Cases

Mr. Chairman and members of the subcommittee, I am pleased to have the 
opportunity to present the position of the Department of Justice on two bills 
now before the subcommittee. One, S. 271, would eliminate the requirement  for 
three-judge dist rict  courts in cases seeking to enjoin enforcement of State  or 
federal laws on constitutional grounds, except in reapportionment cases. The 
other, H.R. 8285, would provide for six-man jurie s in civil cases in the federal 
dist rict  courts.

Both bills we feel would improve and expedite the administration  of justice  in 
the federal court system. Part icula rly at a time when federal caseloads at all 
levels are burgeoning, and no reversal of this  trend is foreseeable, it is essential 
tha t the Congress review and revise outmoded, expensive and time-consuming 
procedures contributing to court congestion and delay without advancing justice.

Both of these bills are responsive to this need. They have been endorsed, at  
least in concept, by the Judicial Conference of the United States, the Chief 
Justice, commentators and practicing lawyers. The Department of Just ice whole
heartedly  supports prompt consideration and enactment of both H.R. 8285 and 
S. 271.

25- 45 0 0 — 74-------7
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8.  271— TH REE-J UD GE  DIST RICT COURTS

Throughout our history, the jurisdiction  and powers of the federal courts have generated periodic and heated controversies. The three-judge court provisions of the Judiciary  Act of 1911 (36 Stat. 1162), of which present sections 2281 and 2282 of the Judicia l Code are direct descendants, was enacted largely in response to the Supreme Court’s 1908 decision in Ex Parte Young, 209 U.S. 123, holding tha t State  officials could be enjoined by the federal dist rict courts from enforcing unconstitutional State statutes . The Young decision came down at  a time of rapid business expansion and of efforts by the States to regulate and control tha t expansion. Many dist rict  judges, responding sympathetically to arguments  couched in terms of “inviolable property rights” and “substantive due process” issued injunctions agains t State  regulatory programs, frequently on the basis of affidavits alone, and sometimes without a hearing.
The original Three-Judge Court Act was designed to prevent improvident issuance of injunctions against  State regulatory programs by requiring tha t such cases be heard by a distr ict court of th ree judges. The Act also provided for di rect appeal to the Supreme Court in order to expedite final resolution of these disputes concerning State public policy.
Thereaf ter, the Act underwent several revisions, and, in 1937, it was extended to cover cases seeking injunctions against federal statutes . Present  sections 2281 and 2282 of the Judic ial Code require tha t a three-judge dist rict  court be convened in cases seeking injunctive relief against  a State or federa l statute  on the ground of unconstitutionality, and appeals lie directly to the Supreme Court.
S. 271, recently passed by the Senate, would eliminate the three-judge court requirement  in these cases by repealing sections 2281 and 2282. Although the bill would work a major change in federal jurisdiction and procedure, unlike most changes in th is a rea, the need for it is scarcely disputed.
Court in Constitutional Litigation, 32 U. Chi. L. Rev. 1 (1964) ; American Law Insti tute,  Study of the, Division of Jurisdiction Between State  and Federal Courts, pp. 316-326; Statements of Professor Wright and Judges Friendly and Wright in Hearings supra at 753, 769 and 787. The Judicial Conference of the United States has approved a bill substantially similar to S. 271. The Chief Justice had this to say in his “Report on Problems of the Judiciary” to the American Bar  Association last year—

“We should totally eliminate the three-judge dist rict courts tha t now’ disrup t dis trict and circuit judges’ work. Direct appeal to the Supreme Court, without the benefit of intermediate review by a court of appeals, has seriously eroded the Supreme Court’s power to control its workload, since appeals from three-judge dist rict  courts now account for one of five cases heard by the Supreme Court. The original reasons for establishing these special courts, whatever thei r validity  at the time, no longer exist. There are adeqate means to secure an expedited appeal to the Supreme Court if the circumstances genuinely require it. Remarks of Warren  E. Burger, Chief Justice of the United States, before American Bar Association, San Francisco. Calif., August 14, 1972.”
The entire matter is ably discussed in the Senate Committee report on S. 271. See S. Rep. No. 93-206 on S. 271, 93d Cong. 1st Sess. Accordingly, I will discuss only briefly the major considerations supporting enactment of S. 271.
Three-judge dist rict courts involve extremely wasteful use of scarce judicial manpower. Three judges are required to do the work of one, and one of the three must be a circuit judge. The logistical problems are not so grea t in, say, the Southern District of New York, where the judges for that dist rict and the Second Circuit work in the same building on Foley Square in New York City. But things are not so simple in Texas or Montana. In those areas, two of the three judges may have to travel hundreds of miles to sit together to hear a witness testify. 

In protracted  cases, several trip s may be necessary.
Such wastage of judicial manpower was relatively less serious a decade ago. In the 15-year period between 1947 and 1961, there  were less than 100 three- judge court hearings each year. Since th at time, however, the number of three- judge court hearings has grown from over 100 each year to over 300 each year. Much of this increase has been attributable to civil rights and reapportionment 

cases. See 1972, Annual Report of the Director, Administrative Office of United 
States Courts, 11-91.

While the thru st of p resent sections 2281 and 2282 is clear enough, thei r language is ambiguous in several respects. Because the federal judiciary has long
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viewed the three-judge court requirement  as wasteful, it is hardly surprising 
tha t statu tory ambiguities in language would be st rictly construed. See Phillips 
v. United States, 312 U.S. 246 (1941). While a hostile judicial approach to the 
three-judge court requirement has undoubtedly narrowed its  scope to some extent, 
this approach has also resulted in an arcane ease law as to when three judges a re 
required. In his landmark  study of the subject, Professor Currie quite appro
priately referred to the passage from Macbeth—“When shall we three  meet 
again, in thunder, lightning or in rain? ” As Professor Currie demonstrates, the 
question is often not easily answered. The result  has been a heavy volume of 
wasteful litigation  over jurisdictiona l issues, largely negating any benefits de
rived from narrow constructions of the s tatute.

As I mentioned earlier, in cases covered by the three-judge court requirements 
of sections 2281 and 2282, an appeal as of right  lies directly to the Supreme 
Court. This bypassing of the courts of appeals, the Chief Justice’s words bear 
repeating, “has seriously eroded the Supreme Court’s power to control its work
load, since appeals  from three-judge distr ict courts now account for one of five 
cases heard by the Supreme Court.” By making these cases subject to the usual 
appellate process, many of them would be winnowed out  a t the court of appeals 
level, by clearly correct resolution of the issues at tha t level, or by denials of 
certio rari at  the Supreme Court level in relatively  unimportant cases. At a time 
when serious consideration is being given to creation of a “mini Supreme Court” 
to alleviate congestion on the docket of our highest court—a highly controversial 
proposal—we should, at the very least, eliminate one serious cause of that con
gestion in a way in which virtua lly all serious students of the question can 
agree.

Changes in the law and judicial attitudes  towards injunctive relief agains t 
State officials have gone far  to erode the original justifications for the rule. For 
one thing, the Federal Rules of Civil Procedure have imposed stri ct limits on 
the issuance of ex parte temporary restra ining orders. See Rule 65(b) , Fed. R. 
Civ. Proc. Recent decisions of the Supreme Court manifest a high degree of 
sensitivity to the need for comity and due deference to State  processes in our 
federal system. See, e.g., Younger v. Harris 401 U.S. 37 (1971) ; Askew  v. Har
grave, 401 U.S. 476 (1971). If injunction-minded single distr ict judges do not 
exercise thei r discretion to grant stays pending appeal, the courts of appeals 
and Circuit Justices may entert ain applications for stays.

S. 271 would not eliminate all three-judge courts. Such courts would be 
retained for review in certain  ICC cases (28 U.S.C. 2325), anti -trus t cases 
brought under the Expediting Act (15 U.S.C. 29, 49 U.S.C. 45), and certain civil 
rights cases (42 U.S.C. 1971 g, 2000a-5(b) and 2000e-6(b)).

Fur ther  study might show tha t three-judge courts could be eliminated in all 
of these cases as well. However, repeal of sections 2281 and 2282 would elim
inate the bulk of the present problem, because most three-judge court cases 
arise  under them.

A special word is warranted concerning the provision of S. 271 which would 
retain the three-judge court requriement in reapportionment cases. This is an 
esoteric area well-known to only a few, but in all candor I must say tha t it 
has been one of my specialties and I have some considered views on it. One area 
where three-judge district courts have a high claim to be retained, at least 
through the 1980 census litigation,  is the reapportionment area. This is so be
cause the structure of the key state  policy-making body is at stake—the legisla
ture—and the record of the distr ict courts in this area has been unsettl ing.

In a single-minded pursu it of the notion tha t voters are fungible, too many 
distr ict courts have been willing to allow any plaintiff on the eve of an election 
not only to unhorse a carefully constructed official stat e plan, by showing tha t 
his plan is a few bodies better in equality, but to impose that plan on the state  
for the next election. (The judicially imposed plaintiff plan normally is a rad
ically different plan politically from the official plan, but tha t fact, the key fact, 
is totally  concealed.)

Only the provision for prompt Supreme Court review, and the resu ltant  stays 
pending appeal, have avoided use of dubious plaintiff plans in several state s in 
the recent past, e.g., Indiana 1970, Whitcomb v. Chavis, 396 U.S. 1064 (1970: 
Texas 1972, White  v. Weiser, 41 U.S. Law Week 4900 (1973) ; Connecticut 1972, 
Gaffney v. Cummings, 41 U.S. Law Week 4981 (1973).

Retaining the three-judge court for reapportionment should not be unduly 
burdensome because reapportionment litigation can be expected to develop in
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decennial cluste rs. For  example, although the re was a total of only 17 cases in 
the 4-year period prior to 1972, the re were 32 cases in 1972 constitut ing approxi
mately  10% of the  tota l number of three -judge cases in th at  year.  1972 Report,  
Adm inis trat ive Office of United Sta tes Courts, p. 11-91. A sharp decline can he 
expected  in the las t h alf  of this  decade.

The Supreme Cour t issued  seve ral significant reap port ionm ent decisions in the 
1972 Term, includ ing the  landm ark  decision in Gaffney  v. Cummings,  41 U.S. Law 
Week 4981 (1973) (I call it  a landmark  decision par tly because of its intr insic 
importance and par tly because I argued the  cause successfu lly).  The Gaffney 
ruling allows minor deviations in mathem atical equlity among sta te legis lative 
dis tric ts, and indicates th at  lines  drawn by a polt ically-aw are bipart isan board 
in p urs uit  of political fair ness a re  no t per sc  su spect; proof  of invidious d iscrimi
nat ion i s needed to chal lenge them.

The Gaffney ruling , and other rulings in the 1972 Term, should have the  long- 
run effect of insu lating substan tial ly equal reapi>ortionment plans from close 
jud icial scruntiny. However, in the  s hort run  continued Supreme Court vigilance 
may be needed because the past dis trict court record offers no assu ranc e that  
the re will be compliance with th new 1973 rulings withou t expedited Supreme 
Court review. The crux of the  matt er  in sho rt is that  in most reapp ortionmen t 
litig atio n an election is imminent and correct ion of a possibly erroneous dis tric t 
court ruling, if not made prior to the  election, is impossib le because the ma tter 
is mooted by the election.

H.R. 8285— SIX-MA N JURIES IN CIVIL CASES

Ju rie s in federal court proceedings,  criminal and civil, have  been composed of 
twelve  persons from our  beginning as a Nation. Indeed, the  prac tice  of im
pane ling twelve jurors goes back to fourteenth century England. There is no 
express provision of the  Constitu tion specifying tlie number of jur ors  in federal 
cases, and no s tat ute or rule  fixes the number fo r civil j ur ies  a t twelve. However, 
some ear lie r Supreme Cour t decisions  had said, in dictum, that  “tri al by ju ry ” 
means  “a tri al  bv a ju ry  of  twelve.” Capital Tract ion Co. v. Uof.  174 U.S. 1, 13 
(1899). See also Maxwell v. Bow, 176 U.S. 581, 586 (1900). Consistent with these 
statements, it  was apparen tly assumed unti l relat ively  recently that  the Seventh 
Amendment required a jury of twelve jiersons in fede ral civil cases.

Th at erroneous assumption  was  laid to res t by the Suprem e Court las t June. 
In iColgrave v. Bat tin , 41 U.S. Law Week 5025 (1973), the  Cour t susta ined  a 
local rule  of the United States Distr ict  Court for the  Dis tric t of Montana  pro
viding for  six-man jurie s in the  tri al of civil cases  aga inst contentions that  the 
rule violated the Seventh Amendment’s preservatio n of ju ry  tri al  righ ts “in suits 
at  common law .” Although history  is sketchy on the point, the  Court found noth
ing to indicate  th at  the  Fram ers  deemed the number  twelve to be a criti cal fea
ture  of the  jury tri al right . Rather , the  Framers were “concerned with  preserv
ing the  right of tri al  by jury in civi l cases where it existed a t common law, ra ther  
than  the  various incid ents  of tri al  by jur y.” (Em phasis by tlie court.) Id. at  
5027. In other words, the question presented by the Seventh Amendment—to which 
his tory  largely supplies  the answer—is whe ther  a pa rticu lar  case is the kind of 
case which would have been triab le by a jury at  common law.

The Amendment, does not speak  to  such “incidents” of jury  t rial  a s j uror  q uali 
fications, unanimity of verdicts, and, most rele van t here, the  number  of jur ors  
in the  box.

Tlie Supreme Court’s decision in the  Ba ttin case  w as clearly foreshadowed in 
William s v. Florida,  399 U.S. 78 (1970). In Williams  the  Court  upheld a Flor ida 
robbery  conviction, retu rned by a six-man jury, again st contentions that  it vio
lated Sixth Amendment rights  n s incorporated and made applicable to the States 
by the  Fou rtee nth  Amendment. The Cour t rejec ted the notion  in that  context 
th at  “the  reli abil ity of the jury  as a factf inder  . . . fis] a function of size.” 399 
U.S. a t 100-101. As Jus tice Ha rla n pith ily sta ted  in an ear lie r case. “[ T]h e 
rule . . . that  ‘ju ry ’ means ‘ju ry  of exac tly twelve’ is not fundamental to any
thing : the re is no significance except to mystics in the number 12.” Dunean v. 
Louisiana, 391 U.S. 145, 171, 182 (dissenting  opin ion).  As the  Court in Battin  
saw it, the basic quest ion is “whether a ju ry  of 12 is of the  substance of the com
mon law right of tri al  by j ury . . . keeping in mind the purpose of the jur y tri al 
in . . . civil cases, to assure  a fa ir  and equitable  resolution of f actual  issues . .
Id. a t 5028. Reite rat ing  its  determinat ion in Will iams  t ha t the re are  “no discern -
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ible differences between the results  reached by the  two diffe rent  sized jurie s” 
and referr ing  to subsequent stud ies confirming th at  dete rmin ation , the  Cour t 
concluded that  the  number twelve was not “of the  substance of the  common 
law righ t.” Id. at  5028-5029. T he Court expressly reserved decision of the  ques
tion whether  a jury of less tha n six would meet constitu tional requi rements. Jd. 
nt 5029.

Several significant advanta ges  would accrue to reduc tion of f ederal civil jur ies  
from twelve members to six. These advanta ges  would include—

ECONOMY

Present fede ral law provides for  payment of a $20 fee for each ju ro r for each 
day of service. The Court has discretion  to increase  th is fee to $25 in cases where 
jur ors are  required to serve  more tha n th irt y days  on one case. Ju ro rs  are en
title d to mileage and , in some cases, to subsis tence  payments . 28 U.S.C. 1871. The 
average federal juror is paid  abou t $27 i>er day. In fiscal year 1972, ju ro r pay
ments exceeded $13,500,000. Although no breakdown is available showing  the 
proportion  of these  payments to j urors serving on civil and c riminal cases (many 
jur ors  serve on both), it  is evident that  reduction  of the  size of the civil jur ies  
by 50 percent would en tail  a  considerable saving in  fees alone.

EXPEDITION OF TRIA LS

Selection of the jury—technically  called the  voir dire examination —can be a 
time-consuming process, partic ula rly  in a vigorously contested case. Reducing  
jur y size by half would not cut  the  time required for voir  dire by fully  half, 
because in most cases the  court puts questions bear ing upon potenti al disqualifi
cation for bias to the  entire  panel simultaneously. However, the  time for  indi
vidual quest ioning  of jurors by the court  and counsel would be reduced by half, and that  process is frequent ly quite time-consuming.

In addit ion, reduct ion of jur y size would save time at several  points  in the typical tria l. Viewing of exh ibit s by th e j ury could be done more quickly. Polling  
the jury  would take hal f as long as at  present. And it is obvious th at  a six-man 
jury is a much more manageable body to work with than the tradit ion al jur y 
of twelve. The smaller group  moves in and out of the jury  box more quickly and 
is much more likely to re tur n from lunch or a recess on time, with  its members 
intac t. The time devoted by court  personnel to selecting and summoning poten
tial  jur ors  would be significantly reduced. Fina lly, it is likely, but difficult to 
prove, that  six jur ors will, on the  average, come to a unanim ous decision more 
quickly tha n twelve, and th at  there  will be fewer “hung ju ries.”

Each of these time-saving fea tures would tra ns la te  in the  aggregate into 
substan tial  mone tary savings , perhaps gre ate r tha n the savings to be realized 
in jurors’ fees. And, of course, savings in time and money, while beneficial, are  
not in this  context ends in themselves. Perhaps the  grea tes t benefit to be der ived 
would be quicker tri al  of civil cases now languish ing on the dockets  of many of 
our overburdened courts.  Sj>eedier tri als  of these  cases will improve the qual ity of justice.

LE SSEN ING TH E BURDEN OF JU RY SERVICE

While 1 have  no wish to den igra te jury  service  as a civic duty, it has long 
been realized that  jur y service is burdensome to many of our citizens.  It  was noted in the time of Henry VI II th at—

The King’s most loving Subjects are much trav aile d and  otherwise en
cumbered in coming and keeping of the  said six Weeks Sessions, to the ir Costs. Charges, and Unquietness. 37 Hen. 8, c. 7.

Although fede ral jur y fees were raised a few yea rs ago from $10 to $20 for 
each day of service, the present fee does not represen t adequa te substit ute  com
pensation for many i>eople, partic ula rly  wage-earners . The $20 per  day figure 
represen ts an annual income rat e of about  $5,000, close to the pover ty line  for 
urban famil ies of four. It  can be argued that  these  burdens should never theless 
be borne in criminal cases, where  the larg er jury , coupled with  the unanimous  
verdict rule, argu ably  gives the defe ndant a bet ter  break. It  is difficult to see, 
however, how that  r athe r specu lative c alculus has  any relevance to the app rop ri
ate  damage  aw ard  in a tort case, and even in a criminal tria l, the objec t is to provide  a fa ir tria l, not to give the defe ndant a bet ter  break.
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I do no mean to suggest tha t the 12-man jury  in civil cases is a total ana
chronism and that  no case can be made for its retention. As Justice Harlan  
has observed, “It affords ordinary citizens a valuable opportunity to participate 
in a process of government, an experience fostering, one hopes, a respect for 
law,” Duncan v. Louisiana, supra, a t 187 (dissenting opinoin). Indeed, jury  serv
ice is probably the only opportunity most average citizens have for direct par
ticipation in the adminis tration of justice, a process frequently criticized as 
remote and impersonal.

And i t is also true tha t six-man jurie s will tend to be somewhat less repre
sentative in communities tha t are highly stratified or ethnically and racially 
diverse. For example, in a judicial distr ict tha t is 10 percent black, and assum
ing a representa tive jury pool, the chances are better than ever tha t at least 
one black person will be in the jury box.

With a six-man jury, the chances for tha t result are less than even. However, 
the jury  is not intended to be a political organ. The Supreme Court has long 
held tha t members of minority groups are not constitutiona lly entitled to pro
portional representation on parti cula r juries, and the practical reasons under
lying this rule are compelling. See. c.ff. Swain v. Alabama, 380 IT.S. 202 (1005). 
It  is enough if the system, over time, operates to produce cross-section juries 
viewed in the aggregate. Tested by that  s tandard, six-man ju ries are as fair  as 
twelve-man juries.

It  has been argued tha t six-man juries will produce results  different from 
those produced by twelve-man juries. See Zeisel, And Then There Were None: 
The Diminition of the Federal Jury, 38 U. Chi. L. Rev. 710 (1971). However, I 
find this argument highly speculative. And even assuming tha t “different” re
sults might ensue, it does not follow that  one set of results is necessarily  “bet ter” 
than another, provided both are fundamentally fair.

Moreover, as the Supreme Court recognized in the Battin case, other more 
recent studies “have provided convincing empirical evidence of the correctness 
of the conclusion tha t there is no discernible difference between the results 
reached by two different-sized juries.” Id. at 5029. I submit that , owing to the 
nature of the problem, no empirical study will ever demonstrate conclusively 
whether significantly different results will occur in this setting. But the weight 
of the available evidence strongly supports the common-sense conclusion that,  
on the average, six men will arrive at about the same damage verdict as would 
twelve.

Over half of the federal distric t courts and the Superior Court for the District 
of Columbia are now using six-man juries in some or all civil cases. See 1972, 
Annual Report of  the Director, Administrative Office of the United States 
Courts, p. 11-90; Devitt, The S ix Man Jury in the Federal Court, 53 F.R.D. 273, 
277. The Batt in decision makes it  clear tha t such juries are constitutional, and 
their  widespread acceptance by the bench and bar is perhaps the  st rongest proof 
of thei r efficiency and reliability. The principal purpose of  H.R. 8285 would be 
to make use of six-man juries uniform in all federal tria l courts and in all 
civil cases triable by jury.

Support for tho six-man jury is broad and impressive. Chief Justice  Burger 
has  endorsed the concept. The Judicial Conference of the United States has 
endorsed the six-man jury in principle. The great weight of scholarly com
mentary favors its adoption.

In endorsing enactment of H.R. 8285. we suggest two clarifying changes. 
Firs t, the wording of proposed section 1875 might be read as expanding jury  
trial rights beyond those classes of cases in which juries are presently pro
vided by virtue of the Seventh Amendment or by a parti cula r federal statute . 
We suggest tha t this wording be clarified to show tha t no such expansion is 
intended. Second, and related to the preceding point, the phrase “civil case at 
law” in the same section suggests that  the six-man limit might not be applicable 
to advisory juries empaneled in equity cases. See Fed. R. Civ. Proc. 39(c). The 
bill should make it  clear tha t the six-man limit applies in all non-criminal jury  
cases. I have some suggested language  that would he responsive to these points.

In concluding my testimony, let me stress the Department’s conviction tha t 
these are important bills warranting swift enactment. Although the federal 
judicial  system has been improved substantially in recent years, his critically 
important and complex system is still under great stress. H.R. 8285 and S. 271 
would contribute substantially to the alleviation of that stress, and to the 
speedier and fa irer  administrat ion of justice.
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Mr. Kastenmeier. Thank you very much, Mr. Dixon, for your help 
ful comments.

Do I understand that the  Justice Department preferred  H.R. 8285 to 
the Senate version ?

Mr. Dixon. We do-----
Mr. Kastenmeier. I  am sorry. There is a comparable bill on the Sen

ate side comparable to H.R. 8285 and it provides for unanimous ver
dicts. I t is S. 2057.

Mr. Dixon. I must apologize, Mr. Chairman. We have not focused 
on the Senate bill. We could send in a statement relat ing our present 
comments on H.R. 8285 which we do support to the Senate bill and I 
will be pleased to do that  if you request.

Mr. Kastenmeier. We would be very pleased to have your addi tional 
comments. As I unders tand it S. 2057 represents the latest amended, 
approved version by th e Judicia l Conference which for  reasons are not 
completely clear to me requires a unanimous verdict of a six-man jury. 
The earlier  version did not specify that, left  tha t, I gather , unset tled.

[Subsequently by lette r dated December 4, 1973, Mr. Dixon sub
mitted the following comments:]

December 4, 1973.
Hon. Robert W. Kastenmeier,
Chairman, Subcommittee on Courts, Civil Liberties and the Administration of 

Justice, Committee on the Judioiari/, House of Representatives, Washington, 
D.C.

Dear Mr. Chairman : During my recent appearance before your Subcommittee 
in which I presented the position of the Department of Justice  on S. 271, relating 
to three-judge dist rict  courts, and H.R. 8285, relating to six-person juri es in 
federal civil cases, several members of the Subcommittee requested that I 
submit additional comments for the hear ing record on related m atters. This le tter  
responds to those requests.

Firs t, you asked tha t I provide you with the Department’s position on S. 2057, 
a hill introduced by Senator Burdick relating to six-person juries. S. 2057 is 
identical to H.R. 8285 in providing for six-person ju ries  in federal civil cases, hut 
it contains two additiona l features . First,  it would provide expressly for una
nimity of civil jury  verdicts, unless the parties stipulate otherwise. (The 
unanimity requirement is implicit in H.R. 8285.) Second, it would tre at  several 
defendants or several plaintiffs as a single party  for the purpose of making 
peremptory challenges only if thei r interests are  similar, leaving to the court 
discretion to gran t additional peremptory challenges in appropriate circum
stances.

The Department of Justice believes tha t these features of S. 2057 are sound, 
and would support enactment of tha t hill, in lieu of H.R. 8285. Under existing 
case law, a serious constitutional question would he raised under the Seventh 
Amendment if less-than-unanimous verdicts were provided for in federal civil 
cases. The Supreme Court has twice stated  that  the Seventh Amendment requires 
unanimity in civil jury verdicts. American Publishing Co. v. Fisher, 166 U.S. 464, 
467-68 (1897) Springville v. Thomas, 166 U.S. 707 (1897). Those cases were 
recently cited with approval by Mr. Justice  Powell concurring and Mr. Justice 
Douglas dissenting in Johnson v. Louisiana, 406 U.S. 356, 370 n.5, 382 (1972). 
Additionally, American Publishing characterized the unanimity requirement as 
one of “substance” and not of form. That charac terization has significance in 
light of Colegrove v. Battin,  37 L.Ed. 2d 522, 528 (1973), upholding the constitu
tionality  of six-person federal civil juries, in which the Supreme Court concluded 
tha t the Seventh Amendment protects the “substance” of the common law right 
to tria l by jury, as distinguished from mere matters of “form.” However, an 
argument can be made tha t Johnson v. Louisiana and Apodaca v. Oregon, 406 
U.S. 404 (1972), holding tha t the Constitution does not require unanimous 12- 
person jury verdicts in State  criminal cases,1 and Colegrove v. Bat tin  indicate

1 However, a major ity of the Supreme Court  in Johnson  indicated  th at  unanim ous jury verdicts were required  under the  Con stitu tion  in federal criminal cases. See, 406 U.S. at  395.
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that  the  Supreme Court  h as adopted a flexible approach in the  interp retation of 
the constitu tional civil and  criminal ju ry  tri al  provisions and thus might  uphold 
less-than-unanimous ve rdic ts in  federa l civil jur y tria ls.

In add ition to the  cons titu tional uncer tain ty raised by less-than-unan imous 
civil jur y verdicts, policy reasons mi lita te aga ins t its adoption. One may reason
ably speculate  th at  if unan imity  were  not requi red, jury  delib erations would be 
accelerated somewhat, and hung jur ies  would be somewhat less likely to occur. 
However, the re is at  the  present time no way to demonst rate empir ically  that  
these  result s would ensue  from a less-than-unanimous verd ict rule. And, of 
course, the  proposed reduc tion in jury  size from twelve to six should markedly 
acce lerate jury  delib erations and may reduce the incidence of hung jur ies—the 
la tte r a ra re  phenomenon in civil cases in any event. In sum, we have  had twelve- 
person jur ies  and the unanimity rule  in fede ral civil cases for almost two hun
dred  years . The proposed reduc tion in the size of jur ies  is itse lf a major change. 
By also changing the tradit ion al unanimity requirement our federal  civil jury 
system would be torn too far  from its  origin in one leap.

In conclusion the Depa rtment of Jus tice believes that  six-person jur ies  should 
be allowed to opera te unde r the  tradit ion al unan imity rule  for some significant 
period of time, before furth er majo r changes in the system are  considered. That, 
at  le ast infe rent ially, was the conclusion of the Judi cial  Conference of the United 
States, which had endorsed S. 2057.

The other fea ture of S. 2057 which differs from II.R. 8285 would permit tre at 
ment of severa l defe ndants or severa l plaintiff s as a single party  for the purpose  
of making peremptory challenges “if  the ir interests are sim ilar .” Although we 
have no objection to this provision, the  word “sim ilar” should be clarified to 
provide  a judge with bet ter  guidance in determining whe ther  this provision ap
plies in a given case. As a technical mat ter,  section 2 of S. 2057 is apparen tly 
intended to amend the  firs t p aragraph,  not ju st  the first sentence, of secton 1870 
of ti tle  28, United  States Code.

We also note that  the bill does not  affect Rule 47(b) of the  Federal  Rules  of 
Civil Procedure, which perm its the  cou rt to direct  the calling and impanel ling 
of not more tha n six alt ern ate  jurors . The Committee  may wish to consider 
whe ther  this rule  should be changed to provide for  no more tha n thre e or four 
alt ern ate  jurors .

Congressman Danielson asked me to consider and comment on the  possib ility 
of provid ing for a “5/6 ths” verdict—i.e., a ju ry  verd ict res ting  on the votes of 
five of the  six jurors. Aside from the cons titu tional question raised, if we were 
to dep art from the tradit ion al unanimity rule, a “5/6 ths ” rule  m ight  well be the 
desirable  formula. Anything sho rt of that  would leave us with  a majori ty vote 
rule  on a six-man jury . However, from wh at I said ear lier , we do not believe 
that  thi s is the  ap propria te time to  dep art  from the  unanimity rule .

Congressman Drinan  asked me to comment on his suggestion that  we provide 
for  twelve-person civil juri es at  the op tion of the  plaintiff. The Dep artm ent would 
be opposed to such an option. The reasons  for  reducing civil jur ies  from twelve 
to six are,  in our view, quite  compelling. We believe that  giving eith er party  an 
election for  a jury  of twelve would substan tial ly defeat the purposes of the 
legislat ion.

Congressman Drinan also asked whethe r the Department played  any role in 
the  Ba ffin decision. It  did not. Judge Battin  was represented by p rivate  counsel, 
Cole Crawley of Billings, Montana. Although several orga niza tions fihxl amicus 
cur iae  briefs  in Baf fin,  the De partment did not do so.

Sincerely,
Robert G. Dixon, Jr. ,

Ass ista nt Attorney General, Office of Legal Counsel.
Mr. K artenmeier. T have two other questions. You have heard col- 

loquoy th is morning between the gentleman from Massachusetts and 
the judges as to whether the Federal courts system should have gone 
to a six-man jury on the basis of the Supreme Court decision inas
much as there is a section cited by the gentleman from Illinois  tha t 
presupposes a 12-man jury and sta tutory form-----

Mr. Railsback. It is a rule.
Mr. Kastenmeier. Is that a rule ?
Mr. Railsback. Yes, it is a rule.
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Mr. Mooney. A rule of civil procedure.
Mr. Kastenmeier. Oh, it is a rule of civil procedure.
Mr. Railsback. Rule 48.
Mr. Kastenmeier. In any event, do you agree tha t there is some 

question whether the Federal courts should have assumed the righ t 
to introduce six-person panels notwithstanding a lack of statutory 
support therefor?

Mr. Dixon. Well, Mr. Chairman,  tha t goes to a large question of 
separation of powers and the extent to which the Federal  judid iary,  
under article II I,  as a  separate branch of the Government, has some 
independent constitutional power to regulate by rule or similar process 
the conduct of thei r business. Tradi tion,  of course, as you know, has 
gone in the direction of substantial reliance on the statu tory process 
for providing rules for the Federal judicial system. As a matter of 
first impression, it could have gone either way, I  am sure. However, 
the earl ier case, the Williams v. Florida  case, gave a strong signal that 
six-man juries were permissible in State criminal cases. T hat  would 
seem to provide a fa ir basis of assurance to the judges who introduced 
the Federal rule that  they were on a solid constitutional foundation  
in following the Williams  case. That leaves the question open whether 
they were on a solid foundation policywise, separating  out the policy 
basis for action on which 'Williams v. Florida  rested and the constitu
tional aspect.

I think that  we can turn  around on that  question and have many 
different viewpoints on it looking back to the past. But s tart ing at  the 
present for the baseline, we do find that Justice  Brennan, writ ing for  
the five-man major ity in Colgrove v. Baf fin  la st June, did devote one 
section of his opinion to the question of rule 48 and thought it was not 
a bar, it did not operate as a congressionl bar to judicial discretion 
which was exercised, and it was challenged in that  case. Well, since 
five of the justices, Justice Brennan writing the opinion, discussed 
the matte r fronta lly, it seems to me that  that  matte r has become aca
demic perhaps. But it is still,  of course, true that  there is a power of 
Congress to dispose of tha t matter, and it can go either direction 
policywise most certainly.

Mr. Kastenmeier. Another question arises concerning your office’s 
evaluation of the desirabil ity of the enactment of these two pieces of 
legislation, and particularly the former one, S. 271. regardin g a three- 
judge court. What factors did you take into consideration? I ask it in 
the context of understanding that  the Judicial Conference, in its de
liberations, was mostly interested in the admin istration of justice from 
the standpoint of expedition and efficiency. In  that  context, the argu
ment is, I  think,  overwhelming. Yet, here again the gentleman from 
Massachusetts raises anofher question, to what extent did you con
sider whether such a forum might be desirable in terms of litigants 
and thei r preferences? Or was this not necessarily a factor which it 
was incumbent upon you to weigh? In what context did you view it? 
Was it the case with the Judic ial Conference, as T assume, broadly  in 
furtherance of the public interest?

Mr. D ixon. Mr. Chairman, we were influenced bv the many reports  
of persons who have supported a substantial abolition of the three- 
judge courts. We did not get into the question of forum shopping or 
how that might be affected by the availab ility or not of a three-judge
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court. We were quite  concerned about the  fac ts as n oted in pa rt  of my 
sta tem ent—and  I did  not rea d th at —th at  a verita ble  mess has  arisen 
over  the  question when is a thr ee-judge court req uir ed and when is it 
not  require d. The  law is deceptively simp le on its  face  in reg ard to 
requirements of  th ree -judge courts  when the  co ns titut ion ali ty  of s ta te
wide enactments a re chal lenged.

We did  not get into  the  ques tion  of wh at is a sta tew ide  enactment , 
and  I recal l that in the  rea pport ion me nt field when the  att en tio n 
moved from  State  legi slat ive reapport ion ment down to local ap po r
tionment , coun ty boards and  city boa rds  and  the  like , three- jud ge 
court s were frequent ly imp ana led  because the  localit ies received all 
of thei r powers from  the  Sta te,  and  they rested on a State law  in the  
makeup o f t he ir coun ty boards.

And it  was  felt  tha t a t hre e-judge c our t should be uti lized.
How ever, in two cases, one that  T worked on, the  cases got all the  

way up from the  three -judge cour t to th e S upreme C ourt, were b rie fed  
and  argued  on the. mer its, and then they were dismissed  from  the  
docket because the  Cou rt decided th at  on a close ana lys is of the  con
ten t of  the  tw’o S tat e laws  concerned, they were str ic tly  local in ap pl i
cat ion  and  a one- judge cou rt would suffice.

The cases are Board  of  Supervi sors of  Su ffo lk  Co un ty  v. Bia nch i. 
a New York State  case ; and Moody  v. Flow ers,  from Ala bam a, both  
fou nd in 387 U.S. 97.

More of  thi s, of  course, is elaborated in Profe ssor  W righ t’s book 
on Federal  jur isd ict ion . There  is a fac tor  of  confusion and tim e loss 
in dec idin g when a three-judge court  is required and when  it  is not 
requ ired .

A fu rthe r fac tor  we conside red was th e cont roversy  surroun ding  the 
minicourt discussion. As you know. M r. Ch airma n, tne  m inicou rt con
trover sy has given rise to a new commission app oin ted  in par t by the  
Pres iden t, in pa rt  by  the  Ch ief  J us tic e and  in pa rt by the  Speak er of 
the  Hou se and in par t by the Pres iden t pro tern of the  Senate, a 16- 
man  commission to  study not  merely revis ion of  the  Federal  ap pe l
lat e c ircuit s b ut also to stu dy  the whole problem of  exp edi tion of cases 
so th at  we can han dle  eve rgrowing  numbers  of cases wi th our fore
seeable jud icia l manpower.

Mr. K astf.nmf.iek. Le t me am pli fy  my ques tion , pos ing  it  in a 
sli gh tly  differen t way. Le t us assume th at  severa l civil righ ts  g rou ps 
on reexam ina tion  o f t his  bill  were to say that  for  s tated  reasons which 
the y set down they feel t hat  el iminat ion  o f a three -ju dg e d ist ric t c our t 
would l»e d isadva ntageo us to the pu rsu it of lit iga tio n in those  fields. 
Sho uld  that  not  be persuasive to tin s c ommittee or  to  the  D epart me nt 
of  Justi ce , as sum ing they  made a com pelling  arg um ent?

Mr.  D ixon. W ell.  Mr. Ch airma n, as T said  at the  end of  my stat e
men t, we all must learn from  experienc e and  if  evidence we do not 
hav e bef ore  us is broug ht  fo rw ard , th at  sho uld  be evalua ted .

I t m igh t give  us pause.
Bu t, then the re is a  difficult tradeoff . ITow’ much is the  a dvant age  to 

the  given lit igan t if  he has  a three-judge cou rt, versus what the ou t
come might  be if  he had  a o ne- judge court. And T thi nk  I  can see the 
situa tion where  in a g iven  d is tri ct  if  the pla int iff  knew he would have  
Ju dg e X he would wa nt J ud ge  X  alone a nd no thre e-j udge  court  along 
with Ju dg e X. And ther e a re trad eoff s here .
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We must also bear in mind tha t we are not talk ing about a final 
judgment by a one-judge court in a civil righ ts case. Appeal avenues 
are preserved and the Supreme Court  does have power to gra nt cer
tior ari p rior  to review in the Court of Appeals.

Mr. K astenmeier. Yes.
Mr. Dixon. In a major case.
Mr. Kastenmeier. I understand that . And as a matter  of fact, let 

the record be clear. J udge W righ t indicated tha t the Conference had 
checked with the Civil Rights Commission and Fathe r Hesburgh in
dicated no opposition to this and Counsel hands me a letter dated 
July 12, 1972 on the predecessor piece of legislation identical to the 
one before us, S. 3653 which reads as follow s:

Thank you for your lette r of June 30 concerning our request to testi fy on S. 
3G53. We have taken a fur the r look at the bill and have concluded i t raises no 
civil liberties issues which would warrant our appearance as witnesses to any 
hearings you might hold. Sincerely, Acting Directo r of the Americal Civil Lib
erties Union.

So, there is no present indication that  the elimination of the three- 
judge court would prejudice civil liberties o r civil rig hts cases.

But, I  raise the hypothetical.
Mr. Kelley. I just offer one other comment. According to statistics  

compiled by the Administra tive Office, civil rights cases comprised 
183 out of the 320 three-judge court cases in 1973.1 am jus t suggesting  
if you carved out an exception for  civil right s cases, the exception 
might  swallow the rule, and you may as well forget  about the bill.

I do no t know how you would define a civil right s case. Years ago 
if you sued to desegregate a school tha t was a civil righ ts case. The 
administrative office aggregate figure includes perhaps challenges to 
welfare eligibi lity and I have no idea what else. But there may very 
well be a difficult jurisdictional problem in deciding what are civil 
right s cases.

Mr. Dm nan. Mr. Chairman. I did not fully  understand tha t. What 
did you mean tha t the 183 civil cases, that if we do not exclude them, 
then just forge t about the bill ?

Mr. Kelley. I was just suggesting tha t th at is more than half  of the 
bulk, and the bill does not deal with ICC review orders which is an
other big chunk. The biggest single batch is what the Administra tive 
Office of the U.S. Court calls civil rights.

Mr. K astenmeier. I think what Mr. Kelly is saying that if  we were 
to exempt for any reason civil rights  cases we would be defeating stat is
tically more than h alf the purpose of the bill in relieving the burden.

He did not address himself to the policy, which is for us to 
determine.

I yield to the gentleman from I llinois, Mr. Railsback.
Mr. Railsback. I have no questions, and I simply want to thank 

Mr. Dixon and his  colleague.
Mr. D ixon. Mr. Kelley.
Mr. Railsback. Mr. Kelley, for presenting what  I thin k is a good 

case for the passage of this  legislation.
One thing. The D epartment  of Justice is not sponsoring  these bills, 

am I correct? You are just testify ing?
Mr. Dixon. We are te stify ing on the bills.
Mr. Railsback. Was it not the judicia l conference that really  was 

pushing the bills ?
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Mr . D ixon. T ha t is my un de rst an din g and  it has  a modif ied version 
ap pa rentl y as the Ch ai r has mentioned.

Mr. Railsback. Th at  is all I have.
Mr. K astenmeier. T he gen tlem an from  Ca lifornia , Mr. Danielson.
Mr. Danielson . I  have  no ques tions . I than k you and I hope  that  in  

your comm ents th at  you are go ing  to sub mit  w ith resp ect to the  th ree - 
man or  excuse me, the  six-man  ju ry  you will add  a pa ra gr ap h or  two 
as to the  att itu de , official at tit ud e of the  D epart men t of Justi ce  on let  
us say a five-six ths verdic t under th at  six-man  ju ry . Would you do 
that?

Mr. D ixon. A five-s ixths  ve rdict?
Mr. Danielson . Yes, sir,  less than  unanimous. Five  human being 

ve rdict of a six  hum an being ju ry.
Mr. D ixon. We will look into  th at  very  carefu lly .
Mr. Danielson. I would like to have your o bservat ions . Tf you th ink 

it pu ts you in jeopardy  you can leave th at  out.
Mr. Dixon. I testif ied befo re Senator  Cannon last week or  2 weeks 

ago and  also las t Ju ne  and  he frequent ly wanted to appro ach my 
con sti tut ion al discussion in terms  of the  odds  of ge tti ng  th is  or th at  
throu gh  t he  Supr eme Cour t, and  I am always re luctan t to  pl ay Jimmy 
the  Gre ek on con stit utional issues. Bu t, I will try to exp lore the  
tho ught you have ment ioned .

Mr. Danielson. Rig ht.
The De partm ent may  have some feeling s on it.
Mr. K astenmeier. Th e gen tlem an from Massachusetts.
Mr. Drinan. I would not delay this. I  wa nt to th an k both of you 

gentlem en bu t may ask thi s. Did the  Ju sti ce  Dep ar tm en t have any  
posi tion or  in terven e in  the  Colgrove  case?

Mr. D ixon. I f  I  u nders tan d your  question , d id the D epar tm en t have  
any ------

Mr. Drinan. D id the  Solic ito r General  come and  did  he arg ue  t hat  
on behalf o f t he Fe de ral  judg es?

Mr.  K elley. We did  n ot------
Mr.  D ixon. No, we were argu ing the  Colgrove case as a pa rt of our 

own preparati on  of my rem arks, and  my rem ark s on Colgrove  are  
par t of ou r pre parat ion .

Mr. Drin an . You argued  th e winning  side, Justice?
Mr.  D ixon. Oh, I ------
Mr. K elley. I  do not  believe we p ar tic ipated  in th at case.
Mr.  D rina n. Maybe you did  no t inte rven e. I  do not know who 

arg ued  on be ha lf o f th e F edera l judges.
Mr.  D ixon. I do not  know either, but we can inc orp ora te th at  in our 

response.
Mr. Drin an . All r ight , than k you.
An oth er ques tion . In  your  lit tle  suggest ions  towa rd the  end you 

rea lly  recommend a tot al wipe-ou t rea lly  of  12-person jur ies  and I 
find th at  somewhat inconsis tent  wi th your  state ment on pag e 18 where  
you say th at  the  12-man ju ry  is no t a total ana chronism no r th at  no 
case can be m ade fo r its  retention. You wan t to tig hten  the  legis lat ion  
and  say bve-bye 12-person ju ry  fo rev er in Federal  c ourts  in civil cases.

Now, T have  one las t ques tion.  Have you peop le conside red the  pos 
sib ilit y of  ma kin g th is optional , at the  opt ion  of the pla int iff? An d I
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am thinking  particularly in view of the concession tha t you have made 
expressly on page 18. You have conceded tha t in a community that  is 
ethnically  and racially diverse the chances of having a fully repre
sentative jury  pool will be less in a distr ict which is, say, 10 percent 
black. In view of tha t and in view of the challenges tha t may well 
come, what about making it available at the option of the  pla intiff or 
his attorneys tha t he may elect 6 or he may elect 12 ?

Mr. Dixox. We have no final view on that. We have not studied it.
Mr. Drixax. You have no viewpoint at all? I mean you come out 

for the six and you do have a viewpoint here. You say I want to wipe 
out 12 forever and you say the bill should make it clear tha t the 6 
man limit applies in all noncriminal jury  cases so you do have a 
position.

Mr. Dixox. T hat is our present approach.
Mr. Drixax. Well, would you change it?
Mr. Dixox. We were not in a dialog on the question of whether the 

optional feature  would bo appropriate.
Mr. Drixax. I think frank ly you have made a tremendous concession where you say the Department of Justice  would tolerate in 

favor of the efficiency of Federa l courts, you would tolerate a situation 
where the chances of having a fu lly representative ju ry in a civil case are substantial ly less.

Mr. Dixon. We only achieve full representation by going to juries 
way beyond 12, which would raise additional problems. There is the 
appeal process available to take care of problems tha t do arise and are shown in a jury of 12 or 11 or 6, whether it is a showing of unfairness or  whatever.

Mr. Drixax. All right . I w ant to thank you.
Mr. K astenmeier. On behalf  of the committee, Mr. Dixon, and this 

is the first time you have appeared  before us in your capacity as the 
Assistant Attorney General, we are grateful for your appearance and we look forward to seeing you again.

Mr. Dixon. I am pleased to be here, thank  you, Mr. Chairman.
Mr. Kastenmeier. And you too, Mr. Kelley.
Mr. K elley. Thank you.
Mr. K astenmeier. Next the Chair would like to express pleasure 

in having Edmund Campbell who appears on behalf of the  American 
Bar Association Board of Governors, a very distinguished and, indeed, very patient witness. We apologize to him for keeping him so long. 
Nonetheless, we are pleased that, you were able to come today and try  
to be of some assistance to us. We have your statement before us and you may proceed as you wish. I t is a short statement of 4 pages with 
the report of the Special Committee on Coordination of Judic ial Improvements and you may proceed as you wish.
TESTIMONY  OF EDMUND CAMPBELL,  ESQ., BOARD OF GOVERNORS, 

AMERICAN BAR  ASSOCIATION

Mr. Campbell. Mr. Chairman,  I appear  on behalf of the president 
of the .association, Mr. Chesterfield Smith, and at his request to state 
the position of the American Bar  Association on this bill providing for the abolition of th ree-judge  courts in certain  cases.
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W ith  the committee's perm ission, on t hat  phase  of t he ma tte r, I  w ill 
sim ply  file the  sta tem ent  and make one or two  addit ion al br ief  
comments.

Mr. K astenmeier. W ith ou t obje ction, your  sta tem ent will be re 
ceived with  the special  com mitt ee r ep or t an d made a p art  of the record .

[The sta tem ent  of  Mr. Cam pbe ll an d att achm ent the ret o fo llo ws :]
Statement oe Edmund D. Campbell on Behalf of the American Bar Associa

tion in Support of S. 271 Three-Judge District Court Revision

Mr. Chairman and Members of the Subcommittee, my name is Edmund Camp
bell. I am a pract icing  lawyer in Washington, D.C., and a member of the Ameri
can Bar Association’s Board of Governors. I appear today on behal f of the ABA 
to extend the Association’s support for repeal of cer tain  sections of Tit le 28, 
United States Code, providing for three-judge d istr ict  courts.

In February of this  yenr the  Association’s House of Delegates  adopted a 
resolut ion urging Congress to rejieal sections 2281, 2282 and 2325 of the United 
States Code as unnecessarily requiring  three-judge dis tric t cour ts in certain 
cases. The pending legislation , S. 271, which passed the Senate on June  14, 
would repeal  sections 2281 and 2282, ns we recommend, does not repeal section 
2325, a s we would, and would amend sections 2284 and 2403, on which we have 
no recommendations.

Briefly, I would like to discuss the reasons for our position and the significance 
of the differences between S. 271 and our recommendation.

There appears to be overwhelming suppo rt for the first two sections of this 
legisla tion repealing  the requirement for three-judge courts in cases for  inter
locutory or permanent injunctive  relief  for the  enforcement of a sta te sta tut e or 
net of Congress alleged to be con trary to the federal  Constitution .

However, a porion of this  jurisdic tion  is reinstated in an amended section 
2284, which provides that  three judges  shall continue to hea r cases challenging 
the cons titut iona lity of the apportionment of congressional dis tric ts or state wide 
legislative  bodies.

I would like to rei terate  th at  the Associtaion did not suggest the amendment of 
section 2284, nor did it consider the desi rabi lity of specifically reta ining juri sdi c
tion over apport ionment cases otherw ise repealed by sections 2281 and 2282. 
However, without passing on the  meri ts of this  provision, I observe that  appor
tionment cases before three-judge courts have averaged fourteen a year  for the  
pas t ten years. From the standpoint of one of the reasons  for this  legislat ion, to 
reduce the  excessive time required of three judges and to lessen the number of 
three- judge court decisions appealed directly to the Sureme Court, the reten
tion of apportionment  cases does not appear to have as adve rse an impact  as 
that  caused by suits to enjoin orders of the Inter sta te Commerce Commission.

Our study, as well ns that  of Professor Freund's committee indica tes tha t the 
sjiecinl treatment afforded I.C.C. rulings creates an unnecessary  burden, both on 
the  time of the three judges  required and on the time of the  Supreme Cour t re
quired to hear  such appeals  d irectly.  There is no reason why such appeals  should 
not be t reat ed as nr other  agencies under  5 U.S.C. § 1032. Furth ermore,  it should 
be noted tha t over the past ten years three-judge courts have henrd an annua l 
nvernge of over 50 cases reviewing I.C.C. orders.

The Association is in full agreem ent with the  Freund Committee Repor t 
which notes th a t:

In recent years the [In terst ate Commerce] Commission lias abandoned its  
opposition to similar trea tme nt for its orders. Proposals for review of ICC 
orders by the courts  of appeal, supported by tlie Jud icia l Conference of tlie 
United States and, so f ar  as we know, opposed by no one, have been before 
Congress for several years. Since many ICC cases are  not of sufficient im
portance to requi re review by the Supreme Court, it is clea r that  (he unique 
trea tment of ICC orders [under 28 U.S.C. § 2325] is a burden on the Supreme 
Court that  can no longer be justified. (Report of the Study Group on the 
Caxrload of  the Supreme Court, December, 1972, nt pp. 27-28).

Thus, I urge this  Subcommittee to amend S. 271 by expressly repealing section 
2325.

As I stnted  ear lier  the American Ba r Association has no opinion on those por
tions of this  legislation concerned with the composition and procedure of three- 
judge court s and the  right of sta tes  to intervene in cases enjoining allegedly



103
unconstitu tional sta te  laws (§ 3 and § 5, S. 271). Addi tiona lly, the  report of the  Special Committee on Coordination  of Jud icial Improvements, which I have at tached for inclusion in the  record, notes th at  the  American Ba r Association has  not considered the oth er situatio ns for which Congress  has manda ted  a hea ring by a three -judge court with direct  appea l to the  Supreme Court . Specifically mentioned in this  category are  the  Civil Rig hts  Act of 1964 and  the  Voting Rights Act of 1965.

The enac tmen t of S. 271, which the  American Ba r Association feels should he amended  to repea l section  2325, would significantly  reduce the  use o f cumbersome three-judge dis tric t courts, would aid  in decreasing the soaring  caseload of the Supreme Court  and would res ult  in a more equitable and contemporary federal  system of justice. Fo r the American Ba r Associat ion, I urge  you r speedy consideration of th is imp ortant  legislation.
A merican Bar Assoc iatio n, R eport of th e  Special  Com mitte e on Coord ination 

of J ud icial I mp rovem ents, F ebruary 1973 
recommendation

Resolved, Th at  the  Congress repea l 28 U.S.C. §§ 2281 and 2282 which provide for a three -judge distr ic t court with  direct  appeal to the  Supreme Court of the United  Sta tes when the  con stitutio nal ity of a sta te  or federal  statut e is chal lenged and 28 U.S.C. § 2325 which provides for  tliree -judge distr ic t courts with  dire ct appea l to the Supreme Cour t of the  United Sta tes  for review of orde rs of the  In ters ta te  Commerce Commission ; and
Fu rth er  resolved, Th at  the Pre sident  or his designee be authorized  to urge the Congress to repeal  these sections.

report

In his add ress at  the  95tli Annual Meeting  of  the  American  Ba r Association in San Francisco in August,  1972, ent itled “The State  of the Federal  Jud ici ary — 1972” (ABA Journal,  Vol. 58, pp. 1049-1053, Oct. 1972), Chief  J us tic e Burge r recommended elim ination of tliree- judge distr ic t cour ts. The Chief Justi ce  state d, in part, th at  such cou rts now dis rup t dis trict and cir cui t judges ’ work and  th at  dire ct appeal to the  Supreme Court, withou t the benefit o f in termedia te review by a cou rt of appeals, has  seriously eroded the  Supreme Cou rt’s power to control its work load since appeals  from such tliree -judge dis tri ct  cou rts now account for one in five cases heard by the  Supreme Court. The Chief  Jus tic e fu rthe r s tate d th at  the orig inal reasons for establishing these specia l cour ts, whatever  the ir val idity at  the  time, no longer exi st and  th at  the re ar e ade qua te means  to secure  an expedited  apiiea l to the  Suprem e Court if the  c ircumstances genuinely require  it.
The Committee’s conside ration of this problem has revealed  th at  the  Chief Justice’s views are overwhelming ly supported by the  vast ma jor ity  of federal  circui t and distr ic t cou rt judges . Fo r example , in testimony given before  the Sena te Subcommittee  on Improvements in Jud icial Machinery on May 9 and  10, 1972, both Chief Judge Collins J. Seitz of the  United Sta tes  Cou rt of Appeals for  the Third  Circuit and Chief Judge Joh n R. Brown of the United Sta tes  Court  of Appeals for the Fifth  Circuit  vigorouly urged the  abol ition  of three-judge dis tr ic t court s. In  1970 the Jud icial Conference of the United Sta tes  recommended repea l of thi s legis lation (1970 Rcp t. Jud.  Conf. 78-79) and in recent  yea rs the  In ters ta te  Commerce Commission has  aband oned its  opposition to repeal  of 28 U.S.C. § 2325. Fu rth er , the  Report of the Study Group on the  Caseload of the  Suprem e Cour t dated December, 1972 (pp. 26-30) prepared for  the  Federal  Jud icial Center by a comm ittee under the Chairm anship of Pro fessor  Paul A. Fre und  of Ha rvard Law School similar ly recommended repeal of these sections.Although the re are  oth er situations in which the sta tu tes provide for  a three - judg e dis trict cou rt with direct appeal to the  Supreme Court of the  United State s, i.e„ the  Civil Rig hts  Act of 1964 (42 U.S.C. §§ 1971g, 200 0a-5(b ), 200 0c- 6(b )), and  the  Voting Rights Act of 1965 (42 U.S.C. §§ 1973b(a), 1973c, 197 3h(c) ), the  Committee does not, at  this time, tak e a posit ion with reference  to these  sections. The  Committee intends  to give the quest ion of the repea l of these sections fu rth er  stud y and  will make its  recom mendations with respect the reto  at  a fu ture  time.

Respectfu lly subm itted ,
C. Frank Reifsnyder, Chairman, Warren  Christop her,  Wil liam P. Dickson, Jr. , Robert J. Kutak, Rob ert A. Loflar, Francis  T P. Plimp ton, Te rry  Sanford, Joseph D. Tydings, Theodore Voorhees.
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Mr. Campbell. The 318-person house of delegates of the American 
Bar  Association overwhelmingly endorsed the proposal to abolish 
three-judge courts in certain cases, by repeal of sections 2281 and 
2282. They also, as part of the resolution, requested th e abolition of 
three-judge courts in Inte rsta te Commerce Commission cases.

I understand  th at is not specifically before you and is in other leg
islation but I do want to get the association on record in  th at respect.

I t is conceivable to me th at you might even wish to amend your 
bill to include that.

The association did  not specifically address itself to the question of 
the reservation  of three-judge courts  as the Senate bill does in appor
tionment cases, and I cannot state  a specific position for the associa
tion in th at  regard. All I  can say is tha t the house of delegates did not 
make any exception as to that.

The association has been greatly  concerned over the terrific load on 
the Supreme Court of the United Sta tes; 22 percent of the cases orally 
argued before the Supreme Court in this last term have been, as I 
understood it, cases involving direct appeals from three-judge courts. 
As the Chief Justice  has stated, the burden of these appeals from 
three-judge courts is ra ther overwhelming on the Cour t and i t has to 
have some relief.

In  the  opinion of the American B ar Association, as expressed by its 
house of delegates, the need for three-judge courts is largely no longer 
existent. I adopt the arguments made by Judge Skelly Wright,  who 
has expressed the  opinion of the Judicial Conference on the subject; 
and who has stated thoroughly adequate reasons for why this com
mittee should favorably repor t this bill.

With respect to the six-man ju ry b ill, the American Bar Association 
has not yet taken any position on the subject. The matt er has been 
considered sympathetica lly by certain committees of the association. 
The board of Governors of the  association will meet la ter this month. 
With  the permission of the committee, if the board of Governors takes 
a formal position with respect to the matter at its meeting o r i f at a 
later date the house of delegates takes a formal position before action 
is taken on this  bill I would like permission to file with the committee 
the recommendations of the association.

Mr. Kastenmeier. The committee would very much appreciate  re
ceiving any action by the bar association, American Bar Association, 
or any of its constituents on this bill or any other before the 
subcommittee.

Mr. Campbell. If  I can simply add one personal word, as a t ria l 
lawyer who has appeared before three-judge courts on a number of 
occasions, it  is not easy to try  a case before a three-judge court from 
the point of view of. a plaintiff. A three-judge court is impaneled 
from a circuit court of appeals and distr ict court judges. I t is hard  to 
get them together.

They insist almost uniform ly and universally tha t al l testimony be 
taken in advance by depositions. They want to hear the case and d is
pose of it generally before lunch. A case cannot be tried in  the normal 
manner before a three-judge court.

From the point of view of a plaintiff , whether  the plainti ff be a civil 
righ ts plaintif f or any other kind of p laintiff, I thin k that he is gen
erally better off in try ing  a case before a single judge. And now that
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the Supreme Court has largely delineated the legal fr amework which formerly formed the basis of appeals in many of these cases, I  t hink the need for the three-judge court has been largely dissipated. I will be glad to answer any questions the committee may nave.
Mr. K astexmeier. Thank you very much, Mr. Campbell. Are you a member of the Special Committee on Coordination of Ju dici al im provements of the American B ar Association ?
Mr. Campbell. I am a liaison representative from the board of governors to tha t committee, and I sit with tha t committee in its meetings.
Mr. Kastexmeier. Does that committee comprise attorneys tha t have practiced, pursued cases in the three-man Federal distr ict court?
Mr. Campbell. I am sure that a majority of the members of that committee have practiced in such matters.
Mr. Kastenmeier. As fa r as you are familiar  with the practice, does it run across the spectrum of the type  of cases; tha t is to say, ICC cases, possibly reappor tionment cases, and so forth ?
Mr. Campbell. Y ou mean my personal practice ?
Mr. Kastexmeier. Not your personal practice, but the practice  of those attorneys  comprising the committee. Does it represent  the broad spectrum of classes of cases brought before the three-judge dist rict courts ? That is to say, civil rights, ICC, Expedit ing Act cases, and other cases?
Does their experience represent broadly the practice before three- j udge courts ?
Mr. Campbell. I cannot answer that either affirmatively or negatively. I know they represent a rather  broad spectrum of practice. Certainly, however, the  house of delegates, which accepted this repo rt overwhelmingly, represents a complete sepctrum of practice.
Mr. Kastexmeier. What I  am driv ing at is to determine whether  the American Bar Association adopted this  with those pa rtic ipat ing who have in fact practiced or engaged in this sort of practice and would know whether any li tigant in terests would be compromised by the ending of the three -judge d istrict court.
Mr. Campbell. I am sure tha t question can be answered in the af firmative, tha t they did have those considerations in mind.
Mr. Kastexmeier. I have no other questions. I apprecia te your testimony.
I will again yield to the gentleman from Illinois.
Mr. R ailsback. I  have no questions, Mr. Campbell, and I  than k you for appearing before us on behalf of the ABA.
Mr. Kastexmeier. The gentleman from California ?
Mr. Danielson. Thank you very much, sir. No questions.
Mr. Kastenmeier. The gentleman from Massachusetts?
Air. Drinan. Mr. Campbell, we admire your patience and we are sorry it has been so long, but your testimony is very valuable, thank  you.
Mr. Campbell. Thank  you.
Air. K astenmeier. Than k you, sir.
This te rminates  the subcommittee hearings  on S. 271 and TI.R. 8285; and accordingly, the subcommittee stands adjourned.
[Whereupon, at  1 :20 p.m., the hearing was adjourned.]

25- 45 0— 74 -8
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[Subsequently, the following was submitted for the record.]
Statement of Charles G. Neese, U.S. D istrict J udge for the Eastern District 

of Tennessee, in Support of S. 271, Which  Would Abolish Three J udge 
District Courts in Many Situations

This  hill would continue to requ ire three judge d istr ict  courts in cases involving 
congress ional redis trict ing, legislative reapportionment, or in any othe r situa tion 
expressly required by the Congress. It  would eliminate the  requi rement of three 
judge courts in a wide range of litigation which now consumes needlessly so 
much of the  time of federal dis tric t judges  and circuit judges.

Experience has demonstra ted that  thre e judge cour ts are  an inefficient strain  
upon judicial  manpower. Three federal judges, who already are swamped with 
ever-growing dockets, must int errupt  the ir dockets to hear a three judge case 
which adequately could he heard by one Dist rict  Judge and  reviewed by the 
Court of Appeals.

For  example, when a three-judge cour t is convened in the  Eas tern  Dis tric t 
of Tennessee, eithe r Circuit Judge Harry  Phillips or Circuit Judge William E. 
Miller of Nashville must make a trip  to Knoxville, Chattanooga, Greenevil le or 
Winchester, requiring a pa rt of at  leas t two days of trav el and hearings. Two 
of the three District  Judges for the  Dis tric t must rearrange  the ir dockets. An 
important  criminal case may have to he continued to a lat er  date, at a time 
when every prior ity is being given to the prompt hear ing and disposition of 
criminal cases.

This  proposed legislation has been approved repeatedly by th e Judicial  Confer
ence of the United States . It  also has  been recommended, but in a somewhat dif 
fere nt form, by the America Law Ins titu te. I am confident that  the views which 
I expressly are  share d unanimously by all members of the  fede ral judiciary .

S. 271 has been passed by the Senate. I urge that  it  he repor ted favorably by 
the Jud icia ry Committee and  approved by the House during the cu rren t session of 
the Congress. The enactment of this proposed legislation will eliminate  a waste 
of judicial manpower and permit federal judges to devote more of thei r time to 
the ir crowded dockets.

Most of the three  judge cases to which I have been assigned have involved 
relatively simple issues. It  is an uneconomical use of judicial  manpower  to tie 
up the  time of a Circuit Judge and two Distr ict  Judges on li tiga tion  of  th is kind.

The recent repor t of the “Freun d” Committee points out the heavy burden 
which is placed ui>on the Supreme Court  by direc t appeals from three  judge 
courts. It would be bet ter procedure to have these cases trie d by one District  
Judge , reviewed by the Court  of Appeals and considered by the Supreme Court 
on peti tion for  certiorar i.



THREE JUDGE COURT AND SIX-PERSON CIVIL JURY

W E D N E SD A Y , JA N U A R Y  23 , 19 74

H ouse  of  R ep re se nta ti ves ,
S ubcom m it te e on  C ou rt s, C iv il  L ib er ti es ,

an d t h e  A d m in is tratio n  of  J us ti ce  
of t h e  C om m it tee  on  t h e  J udic ia ry ,

Washington, D.G.The subcommittee met at 10:15 a.m., pursuant to call, in room 2226, Rayburn House Office Building. lion. Robert M. Kastenmeier [cha irman of the subcommittee] presiding.
Present: Representatives Kastenmeier , Drinan, Railsback, and Cohen.

Bruce A. Lehman, counsel: and Thomas E. Mooney, associate counsel.Also presen t: Herbert Fuchs, counsel; William P. Dixon, counsel;Mr. Kastenmeier. The hearing  will come to order.'Fhe Subcommittee on Courts, Civil Liberties, and the Adm inis tration of Justi ce has reconvened th is morning to receive fur the r test imony on S. 271 and II.R . 8285, two bills designed to expedite the administ ration  of justice in our Federal  courts.S. 271, entitled a bill to improve judicia l machinery by amending the requirement for a three-judge court in cer tain cases (would s harply reduce the number and kind of instances in which tria l before a three-judge court  is now required. It  passed the Senate on Jun e 14, 1973.
II.R. 8285, entitled a bill to amend t itle 28, United States  Code, to  provide in civil cases for juries of six persons, was introduced by Chairm an Rodino at the request of the Jud icia l Conference of the United States. It  would render uniform the number of juror s in Federal civil cases at six, unless the  parties stipulate to a lesser number. A slight ly var iant measure, S. 2057, is pending in the other body.The text  of these measures is already before us, hav ing been placed in the record at an earlie r public h earing before the subcommittee on October 10, 1973. At tha t hearing the subcommittee heard testimony fiom  Judge J. Skelly M right,  chairman of the Judicial  Conference Committee on Federa l Juri sdic tion  in support  of S. 271. Testimony favorable to tha t bill was also received from represen tatives of the Department of Justice and of the American Bar Association. On the same occasion, testimony favorable  to  I I.R.  8285 or a v aria nt thereof was received from the Justi ce Department representative and from Judg es Ar thu r J. Stanley , Jr. , chairman of the Judicia l Conference
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Committee on the Operation of the Ju ry System and Judge Edward J . 
Devitt,  chief judge of the U.S. Distr ict Court, Distr ict of Minnesota.

At the earlier hearing question arose as to the present position of 
the civil rights organizations on the pending proposals. The subcom
mittee had learned tha t in the 92d Congress the U.S. Commission on 
Civil Rights and the American Civil Liberties Union had indicated 
tha t there were no objections to the three-judge court legislation from 
thei r civil rights  point of view. This situation appears  now to have 
changed a t least in part. We expect to hear today testimony reflecting 
the views of the National Association for the Advancement of  Colored 
Persons on both bills and those of the ACLU on H.R. 8285. We shall 
also hear from Prof . Hans Zeisel of the Chicago Universi ty Law 
School on the lat ter measure.

By letter dated October 30, 1973 ,and in response to a request f rom 
the Chair, the Director of the Administrative Olhce of the United 
States Courts forwarded a tabulation showing the nature  of the civil 
actions which the Administra tive Office listed as “civil right s cases.” 
Also, the Chair is in receipt of a communication from Prof. Anthony 
Amsterdam of Stanford Law School opposing enactment of S. 271. 
These submissions have been distribu ted to the members and will be 
placed in the record.

[The documents above-noted follow:]
Su pr em e  Cou rt  B u il d in g , 

Wos/iiw£z#ow, D.C., October 30, 1973.
lion . Robert W. Kastenmeier,
House of Representa tives ,
Washington , D.C.

Dear Congressman Kastenm eier: In response to your  request of October 10, 
1973, we enclose a specia l tab ula tion showing the na tur e of the civil action 
which we classified as civil rig hts  cases in both fiscal year 1972 and 1973. 
Appended to this  list ing  a re our worksheets which are  based on reports received 
from clerks of court in the distr ict  courts who made the  orig inal repo rts to us.

Pr ior  to fiscal yea r 1972 we received only the numbers of such thre e judge 
court s and  our summ aries  included only the classifications  noted in the  Annual 
Rep ort of the  Director.  Thus, only ICC cases, civil right s, reapp ortionmen t, and 
oth ers  not  classified in the prior three groups were provided.

From the  appendices it  can be seen that  lit igants  which seek an injunction 
and  have the ir cases heard by thre e judges cite not only 28 U.S.C. 2281 and 2282 
but  many  cite 42 U.S.C. 1983 an d 28 U.S.C. 1343 as well and a few cite various  
amendments to the  United Sta tes  Constitu tion and  sta te sta tu tes or con stitu
tions.  You will note t ha t in 1972 and 1973, of the  349 total  civil rights  cases h eard  
by thr ee  judge courts, only two involved an allegation  deal ing with  racial dis
crim inat ion.  There was one case aris ing  in Southern Texas in 1972 and one
case aris ing  in Connecticut i n 1973.

Please  let  me know if we can be of furth er  assis tance .
Sincerely yours, „  __Rowland F. K ir k s ,

Director.
Enclosures.
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CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL  RIGHTS CASES IN FISCAL YEARS 1972 AND 

1973—SHOWING THE SUBSTANTIVE NATURE OF THE LITIGATION

Type of civ il rights case

Fiscal y e a r -  

1972 1973

Total .....................................................................................................................................  166 183

Abortion  laws ..................................................................................................................................  8 3
Assistance to nonpublic schoole................................................................................................. .  4 3
Education for  the handicapped..................... ........... . . . . .  2 1
Employment................................................................................................................................ .......................8
Expe lling students...................................................................................................................................................... 3
Housing............................................................................................................................................ 3 3
Obscenity......................................................................................................................................... 7 12
Prejudgment attachments, seizure of property  wi thout notice............................................... 4 10

Residency requ irements ....................     21 25
Sobriety tests.......... . ......... . ................... ................................................................................ ............................... .. 2
Taxes...............................................................................................................................................  5 3
Voting and election laws ................................................................................................................ 35 30
Welfare, social security,  and unemployment benefits................ ........... ........... . ..................... 28 28
Consttut iona lity of a State sta tute (not  classified above).................................... . .................  9 12
Other (no t c ited in suf ficient  frequency to classify above)....................................................... 23 29

Note: The tota l number of 3-jud ge cou rt hearings held in fiscal years 1972 and 1973 were 310 and 320, respectively. 
A dis tribution of these cases is  as fol lows:

Total
Review of  

ICC orders Civ il righ ts
Reapportion

ment Al l other

Fiscal year:
1972............................... ..........  310 52 166 32 CO
1973............................... ..........  320 52 183 7 78

Source: Adm inis trative  Office of  the U.S. Courts, Division of Info rma tion  Systems, Washington,  D.C.

CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL  RIGHTS CASES.SHOWING THE SUBSTANTIVE 
NATURE OF THE LITIGATION

Substantive nature  of c ivil  r ights 
case and dis tric t and docket 
number of c ivil  cases

Citations under which civ il 
righ ts case was opened

Statement as to the nature  of the action

FISCAL YEAR 1972 

Abortion  laws:
Rhode Island, 4586............... 28:2281.......................................

Connecticut 14291................ 28: 22 81 .. ..................................

New York, eastern, 72- 3 8 6 „ 28.2284.......................................

Mississippi,s outhe rn,  1343. 28:2281,1343 ............................

Michigan, eastern, 37 444 ...  28:1331, 4 3 ...............................

Tennessee, midd le, 6538 .. . 28 :22 81 ,84 ................................

Oregon, 70 -226..................... 28:2281,84 ................................
Kansas, Kc-3411................... 28:1343(3) ; 28:1331, 32;

28:2201; 42:1983.

Declaratory and injunctive action re State ant iabort ion  
statutes.

Action brought by women to redress tha  den ial of their  
constitu tional rights  resu lting from  application to 
them of abor tion laws cf the State of Connccticult 
seeking a declaratory judgment  and in jun ctive  re lie f—  
42 U.S.C. 1983 and 28 U.S.C. 2281 and 2284.

Declaratory judgment  to prevent further depriva tion of 
women receiv ing wel fare seeking abort ions,  etc.

Declare statu te of State of Mississippi relatin g to abor
tion  unconstitutional.

In junctive relief sought against the enforcement of  State 
statu te prevent ing medical abort ion.

Seeking to have Tennessee antiabort ion statutes de
clared unconstitu tiona l.
Type of c ivi l righ ts matter (abortion).

Civil  righ ts— Suit  for  declaratory judgment and in jun c
tion  against enforcement of cer tain  prov isions  in 
Kansas statutes res trict ing access to the medica l 
procedure of induced abortion in State licensed 
hospitals .



CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIV IL RIGHTS CASES. SHOWING THE SUBSTANTIVE 
NATURE OF THE LIT IGATION-Continued

Substantive nature of civ il rights Citations under which civi 
case and dis tric t and docket rights case was opened
number of  civi cases Statement as to the nature  of the action

Assistance to nonpublic schools:
New York , southern 71 - 28 :2 28 1, 84 ..............................

3218.

Pennsylvania, eastern 69-  28: 2281.....................................
1206

Miss issipp i, northern7 053..  28:2281 , 84 ...............................

Ohio, southern 71-396 ......... 28:1331.....................................

Civ ilrights—Action for  injunct ion  against use of funds of 
the State of New York to f inance operations of  schools 
owned and contro lled by religious organizations.

To litigate  constitutional ity of Pennsylvania Non- 
Public Education Act.

Seeking temporary  restraining order  and pre liminary 
and permanent injunctio n enjoin ing defendants from 
providing or permit ting the dis tribution or sale of 
State purchased and owned textbooks to priva te 
racia lly segregated schools and academies.

To declare unconstitutional a provis ion of the statutes of 
Ohio prov iding for  a payment of $90 per year, per 
chi ld, to the parents of chi ldren in parochial or private 
schools.

Education for handicapped chil 
dren :

Pennsylvania, eastern 71- 28:1343; 42 :198 1/83 ..............
42.

Arizona, 71-435.................... 28 :228 4.....................................

Housing:
Pennsylvania, eastern 70- 

3303 M
Pennsylvania, eastern, 71-  

2529.
Florida, southern, 71-628..

28: 1343, 2201, 2202, 1331, 
42: 1981, 83.

28:2281,84 ;42 :1983................

42:1983, 85; 28:1343 (3 and 
4);  2281, 84.

Obsceni ty:
Mary land, 72-27. 28:2281......................................

South Carolina, 7 1 -9 4 4 .. ..  28:2281,84................................

Ohio, southern, 70-57.........  28:1343, 42:1983.......................

California , central, 72 -30. .

Cali forn ia, centra l, 70-
2656.

Cal ifornia . central. 70-
1625, 86. 2167.

California , central, 70-si 11 u 1111 a, l e n u m ,  / u -
2655, 2751, 2704; 71-35.

Penal codes— prisoner pet i
tion s:

Connect icut, 14386..............

R.S. 1979, 28:1331, 1339, 
1343, 2201, 2202, 2281, 
2284; 42:1983.

R.S. 1979, 23:1331, 43. 2201, 
2202, 2281, 2284; 42:1983.

R.S. 1979; 28:1331, 43 28: 
2201,02 , 2281,84 .

R.S. 1979; 28:1331, 43 2201, 
02, 2281, 84 42:1983.

For declaratory  judgment  to secure education for re 
tarded children.

Injunctive  and declaratory relief sought under 42 U.S.C. 
1983 and 28 U.S.C. 1331, 1343 (d ) and (4)  re depr iva
tion  of constitu tional rights in operation of programs 
for educable and tra inable mentally handicapoed 
children .

To have part  of Pennsylvania Landlord and Tenant A rt  
declared unconstitutional.

Civ il righ ts su it under Landlord and Tenant Act of 
Pennsylvania.

Enforcement of Florida Stats. 713.67,713.68, and 713.69, 
eviction and conversion of plaint iffs’ property  wi th
out  a hearing, in vio lation of constitut iona l rights.

To enjo in enforcement of movie censorship statu te as 
applies to adu lt films shown in coin-operated ma
chines.

Restrain defendants from  enforc ing a State statute on 
seizing alleged obscene films.

To declare unconstitut iona l statutes of Ohio and regu
latio ns of the Department of Liquor Control proh ib it
ing permit  holders from offerin g for sale publications 
which have not previously been deemed obscene in 
a prior adversary proceed ing before a comparable 
judic ia l tr ibunal.

Declaratory relief  for  retu rn o f U.S. mail, motion picture 
film , and other  property seized.

Complaint for declaratory rel ief , damages, and injunc
tion  rest rain ing seizure of motion pictu re films.

Complaint for declaratory rel ief,  damages, and injunc
tion restraining  seizure of  motion picture film.

Complaint for declaratory re lie f, damages, and injunc
tion  restraining seizure of motion picture film.

28:2281......................................

New York,  eastern, 71-  
1087.

New York,  southern, 71- 
2411.

New York, southern, 71-  
3276

Connect icut,  14932..............

28:2284......................................

28:2281,84...............................

28:2284......................................

28:2281;  42:1983......................

New Jersey, 69-1501........... 28:2281

New Jersey, 71-1883 72-44 . 28:2284 
Pennsylvania, eastern, 69- 28:2201,1331,43 42:1983 

1697.
Pennsylvania, eastern, 69-  

2981.
Georgia, northern, 977.........
Illi no is,  northern, 72-1112..

California , northern, 70- 
1756.

28:2281,84,1343,2201,2202; 
42:1983.

28:2281, 84 
28 :228 4. ..  

28 :228 1. ..

Action (class) brought  pursuant to 42 U.S.C. 1983 by 
inmates of Connecticut mental  hospitals,  belonging 
to a class most direc tly  affected by invo luntary com
mitment laws of State of Connecticut, seeking a 
declaratory  jud gm ent that Connecticut Gen. Stats. 
17-178 and 17-183 are unconstitu tiona l.

Civ il rights— Declaratory judgment relief to prevent 
further depr ivation under color of sec. 260.10 of 
New York penal law of rights, etc.

Civil  rights— Action to enjo in enforcement of State Law 
Code of Criminal Procedure.

Civil  righ ts— Action to declare sec. 913(a) of New York 
Code of Crim inal Procedure, unconstitutional.

Class action seeking injunct ive rel ief  and declaratory  
judgm ent re the denial to plaintif f-inmates earned 
"good tim e.”

Declare State summary hearing and commitment statute 
re mental illness unconsti tutional.

Declare State prison regula tions unconstitutional.
To declare certa in Pennsylvania crim inal libe l statutes 

unconstitu tiona l.
To declare Pennsylvania Confession of Judgment Act 

unconstitut ional.
Civil  rights corpora l punishment.
Constitu tionality  of certa in sections, Illino is Juvenile 

Court Act.
Declaratory rel ief  and in junction as to secs. 286 and 288a 

of Califo rnia penal code.
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CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL  RIGHTS CASES, SHOWING THE SUBSTANTIVE 
NATURE OF THE LIT IGAT ION-Co nt inue d

Substantive nature of  civ il rights  
case and dis tric t and docket 
number of civ il cases

Citations under which civ il 
righ ts case was opened

Prejudgment attachments:
Massachusetts, 72-1 421.. .. 28:2281.......................................

Rhode Island , 4399............... 28 :2 281.. ...................................

Georgia, northern , 16 14 4. .. 28:2281.......................................

Arizona, 71 -644 .................. 28:2284 .................... ...............

Residency requ irements :
Maine 12-167______ ____ 28:2231.................................

Massachusetts, 71 -1 571.. .. 28 :2 281 .. .................................

New Hampshire, 3483......... 28:2281.......................... ............
Rhode Island , 4684_______ 28:2281.................... .................

Rhode Island, 488 3 .. ......... 28:2281......................................

Connecticut,  14517............... 28 :228 1. .....................................

Connecticut, 14548............... 28:2281.................................. .

Connecticut, 14911............... 28:2281 .......................................

New York,  southern , 71- 28:2284_____ ________ ____
992.

New York, western, 71-3C8. 28:2281......... .............................

New Jersey, 1011-71_____ 28:2281, 84 (3)...........................

Virg inia, eastern, 70 0-7 1.. . 28:1331,43 (3 and 4) Violation
of 14th amendment.

Florida, northern , 72-2 4 .. .. 28:2281................. ......................

Florida, southern, 70- 380.. . 42:1981,83;20 00 (d) 28 :1343..

Florida, southern,  71-1170 .. 42.2000(e ) 7: 1983, 2000(d);
28:134 3,2281,84.

Georgia, north ern , 15 68 9. .. 28:22 81 ,84 ................

Louisiana, eastern, 71-2631. 28 :228 1. .....................

Miss issippi,  nor thern, 7141. 28:2281...............................

Ohio, southern , 8140............ 42:1971 et seq...................

Arkansas, eastern,  72 -2 5 .. . 28:2281........... . ..............

New Mexico, 9211. . . . 42:1983, 1343.................

Taxes:
Connect icut, 14821___ _ 28:2281.......................

Pennsylvania, eastern, 72 - 
570.

to ry  jud gm ent that  the State of Connecticut, ele
mentary and secondary school financing system vio 
lates the  equal protection  and due process clauses of 
14th amendment.

28:1331,1343 (3)(4 ), 2281------To restrain collection of Philade lph ia wage tax  by use
of Pennsylvania arrest statutes.

Sta tement as to the natu re of  the action

account wi tho ut  notice  and hear ing.
Declaratory and in jun ct ive  action re State attachment 

statutes.
Act ion to declare Georgia statutes providing fo r pre

judgme nt g arnishm ent as unco nsti tutio nal .
28 U.S.C. 2281 and 2284. Su it challenging the con

sti tu tiona lity  of  pre judgment garn ishm ent laws of 
State Arizona, Arizona Rev. Stats 12-1571-1595.

Civ il righ ts action re righ t of students to vote in town 
where they attend college.

Residence provis ions of Sta te’ s veteran’s preference 
Civil Service statu te.

Students desire votng el ig ib lity in New Hampshire. 
Declaratory and in jun ct ive  action re residency require 

ment for  we lfare recip ients— 1971 Rhode Island Public 
Law, Chapter  290.

Declaratory  and injunctive  action re primary crossover  
statutes.

Class act ion seeking a decla ratory judgment that  House 
bi ll 9508 insofar as it  condit ions the receipt of welfare 
benefi ts on a 1-year  residency requirement, etc.,  is 
unconsti tutional.

Class action for dec lara tory  judgme nt dec laring uncon
sti tut ional and vilativ e of Federal civi l righ ts laws, 
ti tle  9, ch. 143, sec. 9-12  of the Connecticut general 
statu tes (dep riv ing students of righ t to regis ter to 
vote in place where they reside and attend school).

Class action seeking a dec lara tory  jud gm ent and in 
jun ctive  re lie f re 6 months ' dura tional residency 
requirement to qu al ify  for admission as elector, 
Connecticu t general statu tes 9-12  and 9-31e , and art. 
6, secs. 1 and 9.

Civil  righ ts— Enjo in enforcement of New York State 
civi l service law, sec. 53 which denies appointme nt 
fo r any posi tion in the  com pet itive  class of civi l 
service jo bs to any noncitizen.

Civ il righ ts su it re constitu tiona lity  of New York  State 
wel fare residency law.

Declaie State residency sta tute  fo r policemen uncon
sti tut ional.

Declaratory rel ief  sought, attack ing constitut ion ali ty of 
Virgin ia residency requ irements  for attorneys.

Suit attack ing Florida residency requirement fo r voting 
reg istration.

Florida Stat. 409.16, residence requirement to collec t 
old age assistance,  unconstitutio nal.

Florida Stat. 480.06, denying noncitizens opportunity to 
be licensed as masseur or masseuse, in vio lation of 
U.S. Constitu tion.

Attacks art.  11, sec. 2-703 of the Georgia Constitu tion and 
Georgia Code, secs. 34-602, 34-609 and 34-631 
(re qu irin g 1-year residency in order to vote).

Suit for inju nc tive re lie f and decla ratory jud gm ent tha t 
requ irements  of citizensh ip,  residence, etc., and 
change of party aff ilia tion under tit le  18, Louisiana 
revised statu tes (secs. 270.202 and 270.204) are un
constitutional .

Pla inti ff seeks a dec lara tory  judgment, injun ct ive  re lie f, 
damages, and en joining defendants from  classi fyin g 
plain tif f as a nonresident.

At tacking State statutes and regu lations regarding place 
of residence fo r vot ing  purposes of college students in 
Ohio.

Arkansas Stats. Anno.  Cumulat ive Supp. Sec. 3-707 . 
Objec tions to durational  residence requirements  of  1 
year in State and 6 months in county for vo ting pur
poses.

To enjoin  enforcement of 6-months’ residency req uire 
ment for admission to New Mexico State bar and 
holding same uncons titut ional.



CASES HEARD BY 3-JUDGE COURT WHIC H WERE CLASSIFIE D AS CIV IL  RIGHTS CASES. SHOWING THE SUBSTANTIVE  
NATURE OF THE LITIG ATIO N—Co ntinu ed

Su bs tan tive natu re of  c iv il rights Ci tations  un de r wh ich  c iv il  
case and d is tr ic t and docket rig hts case was opened
number o f c iv il cases Statem en t as to the na tu re  of  th e action

Taxes— Continued
Flo rida,  so uthe rn, 6 9 -7 4 6 ..  42:19 83 ,1 34 3............................... Fa ilu re  o l no np ro fit  o rgan iza tio n (chu rc he s)  to  pay  taxes

on pro fitm ak ing pr op er ty  un co ns titut iona l.
Il lin o is , no rth er n,  71 23 15 ..  28 :2284...........................................Con st itu tio n,  c er ta in  tax in g procedures, Il lin o is  Revenue

Act.
Cal ifo rn ia, easte rn, 1 2 5 8 .. .  28 :228 1.......................................... Challenge to  passing of  school bon ds by m ajo rit y vote.

Vo tin g elec tion la ws:
Distr ic t of Co lumb ia,  71- 28:133 1, 2201, 2282,  84 .............T o decla re Hatch Ac t un co ns tit utio nal.

577 ; D-US.
Dis tr ic t of Co lumbia,  7 2 - Vo tin g Rig hts  A ct........................ To  seek a change in  the vo tin g rig hts due to  annexation

509;  D- US  pro ceed ing  in th at c ity . (P ete rs burg .)
New Yo rk , easte rn, 71- 93 0.  28 :2284...........................................C iv il rig hts — De cla ratory ju dg m ent to  prev en t de priv a

tio n of  elec tion law,  etc.
New Y ork,  ea ste rn, 71 -157 7.  28 : 2281, 84 ..................................De cla ratory judg m ent to comp el New Yor k Sta te to issu e

absentee ba llo ts  in  prim ary  elec tio n.
New Yo rk , so uthe rn , 7 1 - ...........................................................C iv il rig ht s— Re strain  en forcem en t of  ce rta in  prov ision s

3200. of  the  elec tio n law.
New Yo rk , so uthe rn , 7 2 - 28 : 2281, 84 ..................................C iv il ri gh ts —Challenges the  co nsti tu tionali ty  of  ce rta in

1511. elec tio n law s of  the Sta te o f New Yo rk.
Pennsylvania , easte rn 71- 28 :1 33 1,  43 ; 42 :1 97 1,  8 3 . . . .  To decla re Pennsy lva nia Election Code un co ns titut iona l.

Pennsy lvania , m iddle,  72- 28 : 2281, 84 ..................................
102.

Maryla nd , 72- 14 1................... 28:2 281.........................................

Maryla nd , 72 -142 ..................  2 8 :2 28 1 ,8 4 ..................................
No rth  C aro lina , m iddle,  71- 28:  228 1.........................................

221.

V irg in ia, easte rn,  7 1 -5 1 4 .. . 28:1331,4 3,2 281,1 981,8 3,8 5. 
V irg in ia , easte rn, 72 5 8 .. .. ^ 3 .4 2  1-4 .1 Code  of  V ir g in ia . . . .

West  V irg in ia , so uthe rn, 28 :22 81 ..........................................
71-87.

Alabam a, no rthern , 7 2 - ........................................................ . .
197.

Georgia , nor ther n,  1 62 86 .. . 28 :22 81 ..........................................
Georgia,  no rth er n,  16373 ; 28 :22 84; 42 :19 73(c)....................

P US.

Com plaint  to  decla re Pennsy lva nia  Ele ction  Code  un 
co ns tit utio nal .

Sui t to  decla re un co ns tit ut iona l Maryla nd  elec tion 
statute.

Do.
Sui t to chang e bo unda ries of  cong ress iona l d is tr ic ts  fo r 

elec tio n purposes . ( In  1972 th is  case  was recorde d as a 
c iv il  rig hts  case.)

Vio la tio n o f stud en ts  rig hts  to re gis te r fo r vo tin g.
A ll congres siona l ele ction s in  V irg in ia  be orde red he ld 

pu rsua nt  to re dis tr ic tin g.  (I n  1972 th is  case was re 
corded as a c iv il rig hts  case .)

Co mplaint  to  have Sta te of  West Virg in ia  re di st ric ted as 
to cong ressional  d is tr ic t;  at tack ing We st V irg in ia  Code 
fo r disp ar iti es  in popu latio n of co ngress ional Repre 
se ntat ive d is tri cts.

Seeks in ju nctive  re lie f t o place p la in ti ff 's  nam e on ba llo t 
w ith ou t paym en t of  assessment fee.

V io latio n of  sec. 5 of  Vo tin g Rig hts  Ac t of  1965.
Sections 5 a nd 12 (d) o f the Vo tin g Rig hts  Act  o f 1965.

Georgia,  m id dle , 768............. 28:228 4, 1343 (3  and 4 );
42 :1973(c) 1984.

M ississ ippi , no rthern , 7173. 28:228 1, 84...................................

Texas, no rthern , 5373 ..........  42 :198 3,88 ; 28 :134 3, 228 1,8 4.

Texas, sou thern,  71 1 0 3 5 .. . 28 :22 84 ..........................................

M ic higan, eas te rn ,3 7 0 9 4 .. . 28 :2 28 1, 84...................................

O h io ,n ort he rn ,7 1 -1 1 3 0 .. ..  28:22 84 ..........................................

Oh io, so uthe rn , 8316 ............. 42:1971 et.  s eq.,28:13 31 ............

Tennessee, m id d le ,6 5 7 6 .. . 28 :22 84 ..........................................

Il lin ois , nor ther n,  71-2363 , 28:22 84 ..........................................
2415.

Il lin o is , no rthern , 7 1-2 203 ..  28 :2284..........................................
Il lin o is , nor ther n,  71 -2245, 28 :22 81 ..........................................

239 5.1 955.
No rth  Dakota, 1115............... 28 :22 81 ...........................................

Sui t to en jo in  en force men t of  a statute of  Sta te of 
Georgia ar ising  un de r equal  protec tio n clause  of  the  
14th am endm en t—Section 5 of  Vo tin g Rights Ac t of  
1965.

Class action se ek ing pe rm an en t in ju nction pro hib iti ng 
the en force me nt  o f ar t. 12, sec. 251 of  t he  Missis sip pi  
co ns titut ion and sec. 3235, M issis sip pi  Code, wh ich  
preven ts qu al ifie d ele cto rs from ex ercis ing their 
fund am en ta l righ t to  vote in  t he  State  1971 Democrat ic 
pr im ar y ele ctions and  general  elec tio n un less they 
reg istere d to vote  4 mo nth s be fore the date of  the  
Sta te gen eral elec tions .

Al leges State  house b ill  No. 5 u nc on st itu tio na l ( th at costs 
of  e lec tion be assessed am ong  cond idates  and mus t be 
paid fo r name to be placed on ba llo t) . Seeks decla ra
to ry  ju dg m ent; tempo ra ry  and pe rm an en t in ju nc tio n.

V io latio n of  c iv il ri gh ts —E xclu sion from  ca nd idacy,  cit y 
elec tion 28 U.S.C. Secs. 22 01 ,134 3 and (4).

Co ns titut iona l rig hts — Denied  righ t to pa rt ic ipat e in  
selec tion of  delegates to po lit ical  pa rty  of choice.

De cla ratory judg ment and  c iv il rig ht s violat ion (vot ing 
re ap po rti on men t) . (I n  1972 th is  case was  rec orded as 
a c iv il rights case.)

Atta ck in g Sta te sta tutes  pr ohib iti ng 17 -yea r-o ld person 
who w il l be 18 at the tim e of the general ele ction  fro m 
vo tin g in pr im ar y ele ction s he ld prior to the general 
election .

Se ek ing reap po rti on men t o f Tennessee Legisla ture. (I n  
1972 th is  case was rec ord ed  as a c iv il rig hts case.)

Cons titut ion,  ce rta in  sections  Il lin o is  Election Code.

Con st itu tio n,  ce rta in  statutes  Il lin o is  Election Code . 
Con st itu tio n,  c er ta in  sections, Il lin o is  Ele ction Code.

In fr ingemen t o f co ns tit ut iona l rig ht s in  the manner of  
se lec ting delegates to na tio na l polit ic a l conve ntio ns 
un de r Sta te statu tes .



CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL  RIGHTS CASES, SHOWING THE SUBSTANTIVE 
NATURE OF THE LIT IGATION— Continued

S ubstantive nature of  civ il r ights 
case and dis tric t and docket Citat ions under which civ il
number of civi l cases righ ts case was opened Statement as to the nature of the  action

Voting election laws— Continued
Arizona, 71-89...................... 28:2284

California , northe rn, 72-380. 42 :1971. 
Colorado, 4052......................  28:2284

New Mexico, 9340................  28:1343(3).

Oklahoma, western , 71 -656. 28:1343(3); 42:1988.

Utah, 70-192; D-S tate  board 42:1983, 88 .............................
of education.

Welfare, social secu rity and 
unemployment benefits :

Dis tric t of Columbia , 7 1 - .................................................
752; D-US.

Maine, 12 -6 4. .......................  42:1983...................................

Massachusetts, 7 1 -2 3 9 2 .. . 28:2281...................................

New Hampshire, 3348..........  28:2281............................. ..
Connecticu t, 13903 U S -D .. . 28:2282...................................

Connect icut,  14926...............  28:2281...................................

Maryland, 71-853................. 28: 22 81 ,8 4...............................

South Carolina, 71-1 231.. ..  28: 2281, 84

Virgin ia,  eastern, 71-5 37.. . 42:1983. 
Alabama, midd le, 3330____  28: 2281.

Wisconsin, eastern, 71-539. 28: 2282.

Wisconsin, western, 69 -26 3. 28: 2281.....................................

Iowa, southern, 2386............ Vio. 5th and 14th amendment
to Constitu tion, 42 U.S.C., 
sec. 601, 1396, 1396a, and 
1983.

New York, northern , 72-134. 28:2201, 02. 
New York, southern, 71 - 28:2284 

2060.

New York, southern , 71 - 28 :2 284.. ..  
2978.

New York, southern, 71 - 28:2231,84 
5556.

Civ il rights — 42 U.S.C. 1973(c)  and 1983 and 28 U.S.C. 
2201. Su it fo r dec lara tory  and in jun ct ive  rel ief . 
Act ion against defendants enforcement statu tes of 
the State of Arizona to dep rive  citizens of  Arizo na 
inc lud ing  the class represented by cer tain  of  the 
plain tif fs  of thei r rig ht  to vote.

Re tili ng  fee as to regis tra tion  o f elec tion  candidate. 
Motion for preliminary in jun ct ion wherein  an elected 

delegate to State convention sought to serve as dele
gate to coun ty and State convent ions and to declare 
a statute of Colorado uncons titut ional.

To enjoin enforcement of allegedly unco nsti tutio nal  
State statutes prescr ibing qual ificatio ns fo r voters and 
to require  acceptance of plaint iff 's  cand idacy fo r 
U.S. Senators.

Vio lation of 14th amendment to Consti tution of Uni ted 
States— Discrim ination  against State  senators whose 
offices have been elim ina ted . Injun ction  re holding 
any election,  etc.

Plaint iff 's  motion fo r summary jud gm ent and tr ia l fo r  
reappo rtionment  of distr ict s fo r election of members 

of tne board.  (In 1972 th is  case was recorded as a 
civi l rights  case.)

To compel defendants to provide illeg itim ate ch ildren  
of servicemen wi th  medical serv ice benefi ts. 

Seeking inva lid ity  of a regu lation of State  of Maine
Department of Health and Welfare concerning dis
ab ili ty  benefits  und er the  aid to the  aged blind and 
disabled (AA BD) program, as it  relates to  disabling  
nervous disorders.

Unmarr ied we lfare mother, pregnant, seeks fu ndin g 
from welfare dep artment to pay fo r abortion.

Res triction of we lfare and disa bi lit y benefi ts.
Act ion fo r injunction  and dec lara tory  judgment tha t 

Federal prac tices und er 42 U.S.C. 403a(2) is a vio la
tion of constitu tion al rights  under the fourth amend
ment.

Class action brough t und er 42 U.S.C. 1983 seeking a 
dec lara tory  judgme nt tha t the Connecticut State 
Welfare Manual, vol. I, index 352, 352.6 vio lates the 
U.S. Consti tution and Social Security  Act and regu
lations.

To contest State regulations—Proh ibits  dependent- 
chi ldren of persons who are disquali fied from receive 
ing unemployment benefi ts from  receiving wel fare 
benefits.

. Challenge State regulations on denial of public wel fare 
benefits to child  born out of wedlock when mother re
fuses to give fa ther ’s name.

. Claim fo r workm en’s compensation.

. Class action seeking declarato ry and injunctive  rel ief  
from regula tion promulgated by State  wel fare De
par tment in connection wi th ADC and APTD benefits , 
alleg ing viola tion of 14th amendment rights .

. Challenge to const itut ionalit y of sections of Social 
Secutiry  Act prov iding fo r suspension of social se
curity  benefi ts w ithout a hear ing (due process).

. Action to restrain enforcement of Wisconsin statutes 
rela ting  to aid to fam ilie s wi th dependent child ren.  

Determination tha t port ion of Iowa Code 239.1 and regu
lations defendant departm ent 249A.1 re subclass ifi
cation of dependent or needy chi ldre n is unconstitu
tion al as den ial of equal protection and due process of 
law as requ ired by 5th and 14th amendments  to U.S. 
Cons titution.

. Inju nc tive relief unem ployment payments.

. Civ il righ ts— Enjoin enforcement of sec. 131(4) of New 
York Social Services Law and sec. 385.7 and sec. 
385.1(c), T. 18 New York Codes, Rules and Regula
tions, denying  aid to dependent chi ldre n because 
enro lled in academic college programs.

. Civ il righ ts— To redress termination of benefits and  
ent itlements  pr ior  to hearing.

. Civil  rights —Seeks declara tory and injun ct ive  rel ief  
and writ  of mandamus to redress den ial unemploy
ment insurance benefits under unemployment 
compensation fo r Federal employees program wi tho ut 
fa ir  hearing.



CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL  RIGHTS CASES, SHOWING THE SUBSTANTIVE 
NATURE OF THE L IT IGAT ION-Co ntinued

Substantive nature of civil  rig hts  
case and dis tric t and docke t Citations under which civi l
number of c ivi l cases rights case was opened Statement as to the nature of t he action

Welfare, social security and un
employment benefits—Con. 

New York,  western, 71 - 
306.

Verm ont, 6227......................

New Jersey, 71-879______

Pennsylvania, eastern, 70 - 
2411; D-Higher Educa
tio n Assistance Agency.

Nebraska, 71-280................

Nebraska, 1781.....................

Arizona, 70-532....................

Cali forn ia, northern, 72-298-

Ore gon ,71-420.....................
New Mexico, 8739................

New Mexico, 9323................

Consti tutiona lity of State 
statute— not classified above; 

Connecticut,  14744..............

New York, southern, 
71-3849.

New York,  western,  71-80. .

Vermont, 6530......................

North  Carolina, 2666............

Georgia, northern, 16 08 9. .. 
Michigan, eastern, 36 38 4... 
Oklahoma,  northern, 70- 

322.

Oklahoma, western, 71-696.

Other:
Dis tric t of Columbia, 72-11 ; 

D-U.S.
Massachusetts, 72-558........

Connecticut,  14680...............

New York , northern , 71- 
108.

New York, southern, 71 - 
2990.

New York,  southern, 70 - 
5708.

Delaware, 3940 .. .................

28:2281......................................

28:2281......................................

28:1331,37, 43, 2281,8 4.........

28:1343, 2281, 84, 42:1981, 
83.

28:2281......................................

28:2281.......................................

28:2284......................................

28:22 81 ,84 ................................

28 :22 81 ,84 ................................
42:1983 ,1343............................

28:1343 ( 3 )( 4 ). .........................

28:2281......................................

28:2284......................................

28:2281......................................

28:2281,84 .............................. .

42:1971, 83, 88; 28:1343, 
2281, 84.

28:2281......................................
28:3381,84................................
28 :22 81 ,88 ..............................

42:1983....................................

17 U.S.C.; copyright law ........

28:2281.....................................

28:2281.....................................

28:2281, 84..............................

28:2281, 84 ..............................

28 :2281,84 ..............................

28 :2 28 4..................................

Civil rights  suit  re const itut ionalit y of New York Sta te 
work rules app licable to recip ients  of pu bl ic 
assistance.

That the cou rt declare 21 Vermont Stat. Arndts,  secs. 
1347, 1348, and 1349 unconsti tutional under the 
14th amendment, inso far as they authorize the 
suspension or term ination  of unemployment com
pensation benefi ts w ithout a prior  fa ir  hearing.

Declare regula tions re fam ily  assistance unco ns titu 
tiona l.

To enjo in denia l of assistance.

Claim of unc ons titu tion ality of reduct ion of ADC 
payments.

Declaratory and injunctive  re lie f, wel fare appeal 
procedure be set aside.

Class action for declaratory and inju nc tive rel ief  to 
restrain deferments from enforcement of statew ide 
welfare regulations. 14th amendment of the U.S. 
Constitution and Social Security  Act 42 U.S.C. 601-610.

Declaratory relief as to va lid itv  of State wel fare and 
ins titu tion s code, sec. 14005.6(3) and regula tions 
thereunder.

Type of civ il righ ts matter  (we lfare).
To provide pla inti ffs  assistance under Social Security 

Act and New Mexico regulations unconsti tutional.  
For declaratory and inju nc tive rel ief  re New Mexico 

Health and Social Services regulation vio latin g fir st  
and 14th amendment.

Class action seeking a decla ratory judgment  tha t sec. 
122 of Connecticut P.A. No. 5 (June 1971 special 
session) is invalid  and unenforceable under the 
Constitution of the  United States.

Habeas corpus—Seeks to declare unconsti tutional 
chap ter 1179 of the Laws of New York of 1971 and 
pre limina ry injunctio n res training i ts enforcement.

C iv il rights  sui t re constitu tionality of  certa in sections 
of New York State general municipal law and publ ic 
authorities law.

That the cour t declare 23 Vermont Stat.  Arndt. § 301(a) 
( l) (d )  unconst itutional and perm anently enjo in the  
enforcement o f sa id statute.

Consti tutionali ty of North Carolina General Statutes—  
alleged violat ion of civ il rights .

Attacking  Georgia Code 67-801 (ff ).
Constitu tionality  of State law .
Injunction to restrain defendents  from  enforc ing . . . 

sec. 183 of T. 56 of Oklahoma Statutes (1969), etc., 
on grounds that said statutes are invalid  under 
Constitution of United States.

Declaratory judgment  to declare 74 Oklahoma Stat. 
1962, sec. 818 unconstitut iona l— Injunct ion, claim re 
viola tion of civ il rights .

Interpretation  of Federal statutes.

State statute requiring motorcycle riders  and passengers 
to wear helmets.

Action for legal and equitable rel ief  and injunctio n 
pursuan t to 42 U.S.C. 1983.

In junctive re lie f teacher on probation— would not salute  
flags.

Civil  rights—Civil action fo r declaratory judgment and 
injunct ions against enforcement of New York pub lic 
health law, art. 44, secs. 4400, 4403, 2808 on grounds 
of unco nsti tutio nal ity.

Civil  rights— Action to restrain the enforcement of 
certa in provisions of the public health law.

Hearing on remand from  U.S. Supreme Court  af ter  
appeal of 327 F. Supp. 1349—Action to declare 
unconstitutional certa in statutes and Delaware 
Superior Court  rules perm itting entry of judgments 
by confession on w arrant  o f attorney.
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Other—Continued
Pennsylvania, western, 71-

551.
North Carolina, eastern, 

1542.
Alabama, middle , 3 394.. ..

Alabama, middle , 3395.

Alabama, mid dle , 3176.

Florida, middle , 72 345 .. . 
Florida, southern , 72-258.. 

Georgia, nor thern, 153 46. .

Texas, western 68-175___

Texas, western 70-304 .

Tennessee, midd le 63 67 ...

Indiana, northern 72 -3 1. ...

Wisconsin, eastern 71-316, 
17, 30, 31, 35,52.

Arkansas, esatern, 7 1-2 6.. .

Iowa, southern , 8-2188........

Minnesota, 71-14.................

Minnesota, 71-314_______

Colorado, 2275......................

Colorado, 3260......................

Colorado, 4009......................

New Mexico, 9296................

28:2281......................................  Point system under Pennsylvania Motor Vehic le Code.
Viola tion of constitu tional rights .

28:2281; 1331; 1343(3) 42: Constitu tionality  of North  Carolina Gen. Stat. 160-445 
1983, 1942, 1988. annexation of c ities.

28:2281......................................  Pla inti ff sought for herse lf and her class declarato ry and
injunctive  rel ief  from Alabama, Dept of Public Safety  
regulation requiring tha t drivers'  licenses be issued to 
marr ied women in their  m arried,  rather than maiden, 
names, alleg ing viola tion of 14th amendment righ ts, 
42 U S C 1983

28:228 1,84 ................................ Pla inti ff challenged constitu tional ty of State statute
requiring prospective members of bar to take an oath 
closing "So help me God ," alleg ing viola tion  of  1st and 
14th amendment rights.

28:2281, 84................................ The attorney general of Alabama, and a grocery corpor
ation seek injunctive and declaratory re lie f from 
opera tion o, State statutes establishing Alabama 
Dairy Commission and giving said commission au
thor ity  to fix  prices of dairy  products. Violation of due 
process and equal protection clauses of  14th amend
ment alleged.

42:1983....................................... Violation of civ il rights .
28:1343(3) , 2281, 32, 83, 84, Florida, Stat. 286.011, public meetings and records 

42:1981,8 3,8 8.  "su nsh ine  law, ”  invalid  and uncons titut ional.
28:2281 ,2284........................ .. Atta cks Georgia, Code Ann. sec. 99-2912 (b) (seeking

injunctio n to hal t defendant from  col lecting  over
payment).

28:1331; 42:1983, 88; 28:1343. That art icle  3 o f the Texas Constitu tion and art icle  2806, 
Texas Civi l Statutes be declared unco nst itut ional inso
far as they inter fere w ith a system for prov iding equal 
education and for  Court to enjo in defendants  from  
dep riving compla inants of an equal education. f J

28: 1331,1343 42:1983...........  Civ il rig hts—Judgment or decree asked dec laring article
5154c of Vernon’s statutes (Te x.)  is vo id—due process 
and equal protection clauses of the 14th amendment. 
Injunct ion asked against defendant from enforcing— 
par ticu larl y in the Assoc. De Obreros Mex ico-Ameri-  
canos.

28:22 81 ,84 ................................ Seeking to have Tennessee Drug Contro l Act of 1971
declared unconstitutional.

42:19 83 .....................................  Enjoin defendants from  enforc ing Public Law 93 (step
chi ldren).

28:2281......................................  71-C-316, 317, 330, 331, 332, 333, 334, 333, 335 and 353
are all companion cases consolidated fo r hearing on 
motions of State of Wisconsin for  summary judgment.  
They involve a challenge to constitu tiona lity  of Wis
consin statutes as construed by Wisconsin Supreme 
Court  perm itting c ities to refuse liquor licenses wi th
out  a hearing (due process).

28:2281......................................  Class action under 14th amendment questioning
const itut ionalit y Arkansas. Act 41 of  1941 re rura l 
improvement distric ts cla iming it violates equal 
protection clause of 14th amendment.

28:2281, 84,1343...................... Determination of constitutional ity of secs. 229.1, 229.2
and 229.40 o f the  Iowa Code seek to dete rmine tha t 
procedure of com mitm ent  of mentally  il l persons in 
in the State of Iowa is unconsti tutional.

28:2281.......................................Civil  rights. Declaratory judgment  to declare Minnesota
Statu tes, chapter 565 unconstitutional refe rred  to as 
the claim and delivery statute.

28: 22 81 .. ..................................  Civ il rights. Declaratory judgment to declare Minnesota
Statute,  secs. 197.45 through 197.47 uncons titut ional 
refe rred to as the Minnesota veterans preference law.

42:1983............. .........................Act ion to declare that Colorado Revised Statutes secs.
94-1-45 and 94-2-14 are unconsti tutional insofar as 
they purport  to authorize, requ ire, and grant  im mun ity  
for  acts of Colorado National Guardsmen.

28 :228 1,84 ...............................  Action seeks injunct ion against State offic ials  for
enforcing provisions of Colorado Motor Vehic le Act, 
pursuant to operator license suspensions

28:2281,83 ................................  Tem porary  restraining order seeking to implement at
once any interim and temporary  rate increases to be 
collected subject to refund with  legal interest.

28: 13 43 .. ..................................  To enjo in enforcement of State reple vin statute and
declare same unconstitutional.
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NATURE OF THE LITIGAT IO N- Co nt inue d

Substan tive na ture  of civ il rights 
case and di st ric t and docket Citat ions under which civ il
number of civi l cases righ ts case was opened Statement as to the nature of the action

FISCAL YEAR 1973

Abortion laws:
Connect icut,  5-521............... 42:1983; 28:1343 (3 ) (4 );  28:

2281, 84; U.S. Consti tution 
1 ,4 ,5 , 8, 9, 13, and 14.

Connect icut,  14291............... 28:2281,84................................

Pennslyvan ia, eastern, 70 - 
2527.

Assistance to  nonpublic  schools: 
New Jersey, 72-1107...........

Pennsylvania, eastern, 71 - 
2223,

Pennslyvan ia, eastern, 73- 
269.

Education fo r handicapped Colo
rado, 4620.

Employment:
Dis tric t of Columbia, 73- 

570.

Delaware, 4542.................

28:2281, 84................................

28:1331, 43(3) ...........................

28:2281,84................................

28:2281, 8 3................................

28:1343(3); 42:1983, 81; 28: 
2281, 84.

28:1331, 61; 2201, 02, and 
5:702.

42:1983......................................

Ohio,  northern, 1-72 -532 ...  28:2281,1331, 1343..................

Ohio, southern, 1-7530........  28:1343, 2281............................

Ill inoi s,  western,  3 -7 1-4 7..  28:2281......................................

Alaska, 3-72-96...................  32:709.

Cal ifornia , southern, 72 - 28:2282. 
218.

Washington, western, 72 - 28:2282 
799.

Expe lling students: North Caro- 28:2281......................................
lina , middle , 6-72-138.

North Carolina, western, 28:2281......................................
3-72-72.

Arkansas, eastern, 4 -73-37 . 42:1983......................................

Housing:
South Carolina, 3 -72-1477 . 28:2284....... ............................. .
Louis ian a,e astern,72-3195. 28:1343 ( 3)  and (4), 28:2281, 

84.
Ohio, northern , 1-71-251, 42:1415(7Xb)...........................

72-67.
Obscenity :

New Jersey, 2-72-9 11____  28 1343, 2281, 84 ; 42 :198 3. ..  Declare State obscenity sta tute  uncons ittut iona l.
New Jersey,  73-4 9,5 0, 51 ..  28:1331,43,228 1,84; 42:1983. Declare State lewdness sta tute  unconstitut iona l, also 

State regula tions.
New Jersey, 2-73-472,  496, 28:1343, 2281, 84; 42:1 983 .. ..  Declare State obscenity sta tute uncons titut ional.

585.
Ohio, northern, 1 -7 3-1 90..  42:1983,1331,1343....... ........... Enjoin defendents from  un law ful saizures of  motion

picture film  pursuing  State prosecutions.
(Ohio, northern , 1-7 3-1 93..  42:1983.......................................Restrain and enjoin prosecution  and harassment  of

motion picture  theater  owner and operator and fo r 
damages and other relief.

Ohio, northern, 3- 72 -1 93 ...  28:1331,1343 ,2281,84............. Hearing— Prel iminary injunctio n depr ivation of civ il
rights : Sale of obsecne publica tions.

Ohio, nor thern,  3- 72 -4 32 ...  42:1983.......................................Hearing— Motion to dissolve temp orary restraining
order. Deprivation of civ il righ ts:  Obscene movies.

Wisconsin,  eastern, 72-121, 22:2281.......................................Challenge to const itut ionalit y of Wisconsin crim inal
73 -27,170,183.  statu te re obscenity.

Arizona , 2-1 -72 -51 2............  28:1331,32(1), 1 343(3) ,228 1. . Suit for  injunct ive and declara tory rel ief  re defendant’s
conduct in suppressing exhibit ion of moving pic ture ; 

vio lating fundamental righ ts under the Constitu tion 
and Civil  Rights Act.

Appl ication to declare Public Act No. 1, Connecticut 
General Assembly (an  act concerning abortion 
unconstitu tiona l.

Action brought by women pursuant to 42 U.S.C. 1983, 
seeking declaratory and inju nct ive relie f, cla iming 
denial of cons titut iona l righ ts re the application to 
tiiem of the Connect icut abor tion law.

Suit to declare Pennsylvania abortion laws unconsti
tutiona l.

Declare State statute prov iding funds to parochial 
schools u nconsti tutio nal .

To declare the Pennsylvania Parent Reimbursement Act 
for  nonpublic schools unconstitu tiona l.

Suit to declare unconst itutional certain  acts of State of 
Pennslyvania re payment fo r purchase of textbooks 
and other  benefi ts for  use by nonptiblic  schools.

Action for pre limina ry and permanent injunct ive relief—  
To prevent the denial to phys ical ly disabled and 
handicapped th ei r equal right to education.

To enjo in defendant from term inating  employment 
with out  a hearing—To declare his suspension 
unlawful.

To enjoin  enforcement of Delaware me rit system ruls  
15.0621. This case is stayed pending decision of 
Supreme Court of Delaware in a companion action .

The question of increase in compensation for  mun icipa l 
judges.

To require due process in a dismissal proceeding before 
the City C ivil Service Commission. (Note: 2d hearing.)

Viola tion of civ il righ ts under certain prov isions  of 
retirement and pension plan f or  ci rcui t court judge in 
the State of Illinois.

Constitutional righ t to employment.— Declare Federal 
statute unconstitu tiona l.

Permanent  injunct ion .— Claims of unequal and d is 
crim inatory trea tment aris ing from enforcement of 
mandatory discharge requ irements  of section 6382, 
tit le  10.

Federal nonprobationary  employee seeks to enjoin  hi s 
discharge w ithou t fi rst  being afforded a formal hearing 
alleges T. 5 sec. 7501 as applied to him viola tes fif th  
amendment to Constitution.

To enjoin schools from expelling students w ith ou t hear
ing and w ithout provid ing special classes for  expelled 
students.

Exclusion, expulsion, or  d ism issal o f student fro m pub lic 
school.

Prohibi tion  of plain tif f in attend ing  pub lic schools afte r 
figh ting , etc.

Unc ons titu tionality of State statu te on distress fo r rent.  
Eviction o f tenants, under color of State law, in  re talia tion  

fo r report ing  housing code violation.
. Enforcement of low rent  housing.
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CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS C IVIL  RIGHTS CASES, SHOWING THE SUBSTANTIVE 
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Substantive nature of civi l r ights 
case and dis tric t and docket Citat ions under which civ il
number of c ivi l cases rights  case was opened Statement as to the nature o f the action

Obscenity—Continued
California , southern, 72 -

240.

Kansas, 5-5267.....................

Kansas, 6-4859.....................

Penal codes and prisoner 
petit ions:

Rhode Island, 4940_______

Connect icut, 14851...............

Connecticut, 152 38. . ...........

New Jersey 3-71-1883 .........
New Jersey,  3 -72 -1392___

North Carolina, midd le 
3-72-148.

Alabama, midd le 2-3 754 .. .

Georgia, nor thern, 1-16901.

Ohio, southern , 2- 71 -188 ..  

South Dakota,5 -7 2- 5033.. .

28:2282.......................................

28 :134 3(3) (4 )...........................

28:1343 (3 ) (4 ), 42:1983, 85, 
28 .1331(a), 2231, 84.

28:2281.......................................

28 :228 1,84 ...............................

22 :22 81 ,84 ................................

28:1343......................................
28:1343(2) , 2281, 8 4 . . . ..........

28:2281.......................................

28:2281.......................................

28 :2282,84 ................................

28:2281......................................

28 :228 1,34 ...............................

In jun ction —Declaratory and injunctive rel ief  from  the 
use of seized alleged obscene materia l in connect ion 
wi th State prosecution.

Suit to restrain defendants from  arre sting plain tiffs for 
sell ing obscene material.

Civ il righ ts— Su it to restrain from  enforcing  State s tatute 
regarding motion picture enterta inm ent  and for  
declaratory  judg ment.

Washington, western 9 72 5. . 28:2281

Prejudgment attachments,  sei
zure of property  without 
notice :

Maine, 13-117.......................

In junctio n and damages re State statutes author izing 
detention  wi thou t arrest.

Action brought to 42 U.S.C. 1983 and 1985m seeking 
rel ief  and adjudica tion from  alleged uncons titu tion al 
State escape statute.

Action brought by State prisoners pursuant to 42 
United States Code secs. 1983 and 1985, seek ing de
claratory and injunctive  relief and damages re  "good 
behavior tim e”  credit.

Review alleged pun itive tran sfe r of prisoner.
Declare State statute re forf eiture of prisone r good t im e 

credits  unconsti tutional.
Seeking rel ief  against enforcement of North Carolina 

statutes depriving convicted felons ot the rig ht  to 
vote.

Class (persons committee to State penal ins titu tions  as 
crim ina l sexual psycopaths) action seek ing in jun ct ive  
and declaratory rel ief  from Alabama crimina l sexual 
psychopath statute , alleged unconstitu tionality  
under eighth and 14th amendments.

Federal prisoner seeks to enjoin the  fnforcement of  a re
pealed Federal s tatute on the ground cf  constitutio na l 
inv alidity.

Attack on Ohio statu te tha t precludes granting cre dit  
agains a sentence for pre trai l confinement.

To declare a provis ion of the statutes of South Dakota as 
uncons titut ional, tha t is,  “ to deprive a chi ld of his 
liber ty for  up to 3 months wi tho ut  a hearing .”

Paro led felon  seeks righ t to vote; State sta tute  pro
hib its unless civi l righ ts are restored.

Massachusetts, 73-675........

Massachusetts, 72 -2 516.. ..  
3363

Massachusetts, 72-2178, 
3640.

Massachusetts, 72 -3 230.. ..

New Hampshire, 73-21___
Vermont, 5-6451, 6762........

Louisiana, eastern 71-1813.

Tennessee, western, 2-72— 
380.

New Mexico, 1-9871_____

Residency requirements:
Distr ict  of Columbia, 72 -

175.

New Hampshire, 72-182___
Rhode Island , 5117...............

Connect icut, 15113...............

Connect icut, 14824...............

42:1983, 28:2201, 02, 28: 
1343(3), 28:2281,84.

28:2284, 81................................

28:2281.......................................

28:2281.......................................

28:2282.......................................

28:281.........................................
19:1618,1459, 1460..................

28:134 3,1331,32, 2281,2284.

28:2281, 84................................

42:1983, 28:1343.......................

22:910, 22:CFR 11.2, and 
501.6(b).

28:2281.......................................
28:2281.......................................

28 :228 1,84 ...............................

28:2281, 84................................

Action challenging constitutional ity of Maine law wh ich 
perm its pre judgment attachment of real estate, etc. 
and vio latin g due process clause of the  14th amend
ment.

Seeks to extend the rule  invalid atin g prejudg ment 
attachments wi thout notice of hearing. 2 General 
Laws ch. 214.

Pre judgment of real estate without prio r notice.

Atta chment  of real estate under Massachusetts General 
Laws ch. 223, secs. 42 and 62-70  wi thout prio r not ice.

Prejudgment attachment of automobile wi tho ut  notice  
of warrant.

Money a ttachment with out  notice.
U.S. Customs— Mitiga ted seizure, etc., wi thou t a hear

ing, allegedly violated plain tif f's  rights.
Seizure and sale of property without notice  to deb tor 

under provis ions of Louisiana executory law.
Declaratory judgment , injunct ion , and damages for  

takin g of property  without a prio r hearing.
Class action, civi l righ ts— Inju nc tive and dec lara tory  

re lie f, enjoin enforcement of pre judgment statu te.-g

To enjoin  defendants from  enfo rcing the duratio na l 
cit izensh ip required under this act. Temporary  
res training order.

Residency requ irements  fo r elective office.
Inju nc tion re State statu te requir ing  2-year residence

for divorce.
Act ion brought pursuant to  42 U.S.C. sec. 1983, seeking 

to declare invalid  sec. 46-15  Connect icut General 
Statute (1-year dura tion residency re divo rce act ion).

Action brought pursuant to 42 U.S.C. sec. 1983 and 28 
U.S.C. secs. 2201, 2202, seeking a declara tory judg 
ment and injunction  against  refusing  or fa ilu re to  
grant studen t loans because of residency.
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Residency requi rements— Con.
Connecticut, 15515............... 28:2281......................................

Connecticut, 5-259............... 42:1983, 28:1343.......................

New York,  eastern 72-1120. 28:1343......................................

Virg inia, eastern 3-710- 28:2284......................................
700, 72-43.

West Virginia, southern, 28:2281....................................
2-72-145.

Florida, southern 1-72- 28:1343,42 :1983,85 ,86 ..........
1203.

Texas, eastern, 1-7784........ Sec. 54.052(d) and sec.
54.052(e) of Education Code 
of Texas; violat ion of 14th 
amendment to Constitution 
of United States.

Action brought pursuant to 42 U.S.C. secs. 1981 and 
1983, seeking declaratory and in junctive relief. Seeks 
to enjo in enforcement of Connecticut General Sta tute 
secs. 5-219 (re qu irin g U.S. citize nship for classified 
employment).

Federal question. Seeks injunct ion  against State court  
judges refus ing to allow out of State attorney to appear 
for  pla inti ffs  in State court action.

Freedom of movement New York State scholarship w in
ner— Claimed award should have been honored out
side New York State.

Declaratory judgment sought—Attacking constitution
ali ty of Virginia residence requirements  for lawyers.

For declaratory  judgment  and inju nct ive rel ief—to 
declare West Virginia Code, ch. 30, ar t. 2, sec. 1, un
constitutional ; action brought about by board of law 
examiners refusing to give examination to practice 
before 1-year residency rule requirement.

Aged denied medicare solely on account of alienage and 
fa ilu re to reside in United States fo r 5 years, in  vio la
tion of Consti tution.

To restrain defendants from  classifying pla int iff  and 
class she represents as nonresident students fo r tu i
tion  purposes; declaratory judgm ent against educat ion 
code of State of Texas. (Closed Apr. 26,1973.)

Michigan, western, 1-71— 
166.

Missouri, western, 2 -1 82 5. .

28:1343(3), 42:1983. 

28:2284....................

Arizona, 4-7 1-154,161 . 42:1981, 83, 2000(c and d) 
2281, 2284.

Califo rnia,  northern, 3-72- 
0298.

Hawai i. 1-72-3588.............
Hawaii, 1-73-3729.............

28:2 284.. ..  
28:2281, 84.

Hawaii. 1-72-3719. 
Montana, 9-2285 ...

28 :228 4. ..
28:1343(3).

Nevada, 2-1853.................... 28:2284.

Washington, western, 2-72 - 
614

New Mexico, 1-9940.........

New Mexico, 9 51 5. .. 

New Mexico, 1-8314.

28:2281, 2284............

28:1343....................

28:1343; 42 :198 3. .. 

42:1983.88;5:5517.

Sobrie ty tests :
Arizona, 2-73-163. CR. Act of  1871 (4 2: 19 83 ).. ..

Kansas, 6 4990..................... 28:1983,1343(3X4).

Taxes:
Pennsylvania, eastern, 72- 

1115.

To declare Michigan statutes invalid  which deny bene
fits  to veterans who have lived in Michigan for  5 years.

Challenge of cons titu tionality provisions and statutes o f 
Missour i prescr ibing  the prio r length of residence as a 
qualification for  voter regist ration  and righ t to vote in 
general primary and other  elections.

Termination/denia l of employment of permanent resi
dent alien by State of Arizona because of noncitizen 
status.

Denial of State public assistance based on citize nship or 
residency.

Residency requirement for divorce proceedings. 
Citizenship requ irement to acquire State civ il service 

jobs.
Nonresident  tuit ion  d ifferential.
Claims denial of access to Montana divorce courts under 

Montana law governing residency requirement of 1 fu ll 
year unconstitu tiona l and infringement of rights. 

Pla inti ff challenges State’ s 6-month  residency require 
ment for applicants desiring to take the Nevada State 
bar examination.

Nonresident univers ity students challenge State statute 
requiring  higher tui tion until they reside here 1 year. 

. To enjoin enforcement statute of New Mexico re resi
dency requi rement for  divorce.

Civil rights , class action, to enjoin  larger fee for out -of-  
State students (nonresident).

. Statute withholding New Mexico income tax from non
resident  employees.

Complaint under C ivil Rights Act of  1871 to enjoin  as un
constitut iona l an enforcement of sec. 28 691, Arizona 
Revised Statutes which requ ire the Motor Vehicle 
Division of Arizona Highway Department to suspend 
dr iving license of citizens suspected of dr iving while 
intoxicated who refuse a breath test while under 
detention.

Civil righ ts—Suit to restrain  from  enforcing State statute 
regarding suspension of driving privileges with out  
prior hearing. Suit for  declaratory judgment. Plain tiff 
not advised of consequences of not submit ting  to a 
sobriety test.

28:2281........... ........................... Civil rights class action to declare the Pennsylvania
Munic ipal Claims Act as it permits municipalities to 
place liens upon proper ties for  such items as street 
paving,  etc., unconst itutional.Arkansas, eastern, 1- 72 -3 ..  42:1983......................................Collection and disbursements of taxes used in main

taining school distr icts.
28:1343,1331............................To set aside tax levy for build ing of public school.

42:1983, Public Law 91-405, Restrain defendants from enforc ing this  act.
84:848.

Arkansas, western 3 -72-7.  
Voting and election law:

Dist rict  of Columbia, 70-  
3340.
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Voting and election law— Con.
Dis tric t of Columbia, 72- D.C. Delegate Act, D.C. Elec- 

1967 tion  Act, Hatch Act.
Dis tric t of Columbia, 72- 79 Stat.  438, 439, 42:1973 b

509. and c__________ ________
Distr ict  of Columbia,  72- Sec. 5, Voting Rights Ac t of 

1718. 1965.
New York,  eastern,  72-1088.  28:1343.................. ..................
Verm ont,  3-6705................... 28:2201, 02, 1343(3), 42:1983.

Pennsylvania, eastern, 72- 28:2281, 82, 84................ ..........
1473.

Pennsylvania, eastern, 71 - 28:2281.......................i . _____
979.

New Jersey, 1 72-891 ____  23 :13 43 ,22 81 ,84 ,42 :19 71 ,73 .
South Carolina, 2-72-1225 , 28:2281___________ ss ............

3-72-1256 .

Virgin ia, eastern, 3-71-69 5. 28:2284, 42 :1973(c)..................

Virg inia, western , 7-42-145 . 28:1331:.............................. ..

Alabama, northern, 72-713. 42:1973 aa-1 ,1972 ( S upp .) .. . 
Florida,  middle , 3-72 -218 ..  28:1343(3), 2281, 2284, 42: 

1983
Florida,  northern,  4-1861,  42:1983.......................................

67.

Florida, southern, 1-72-735.  42:1983, 28:1343, 2281 ,22 84 ..

Georgia, northern , 1-17179. 28:2281, 84................................

Georgia, midd le, 5-2795, 42:1973,14th and 15th amend- 
2825 ments, 28:2281.

Georgia, southern , 4-28 82 .. 42:1973(c)..................................

Louisiana, eastern, 72-1868. 28:1343, 42:1983, 85.................

Louisiana, eastern, 72-2813. 42:1971,1981, 83, Civil Rights 
Act.

Texas, northern, 4-1975_«._. 2281-84......................................

Texas, northern , 2- 11 72 .. ..  28:2281, 84................................

Texas, northern , 2-1222___  28:2201.......................................

Texas, eastern, 1-7925........V.A.T.S. election code, article
13 12a(2);  28 U.S.C. sec. 
2281, 2284, 2201, and 1343 
(3).

Indiana, northern , 2- 72 - 28:1331, 1343 
224, 230, 243. .....................

Restrain the  operation and execution of certa in acts to 
Congress.

Annexation of surroun ding area does not violate  the 
Voting  Rights Act  of 1965.

Annexation of land and consolidation of po litic al sub
div ision.

Civ il righ ts in voter registra tion processes.
Restrain enforcement of 90-day voter reg istration in 

State of Vermont.
To declare the Communist  Control Act of 1954 and the 

Pennsylvan ia statute unconsti tutional (and spe
cifi ca lly  as to placing candidates for election on the 
bal lots ).

Class action to declare uncons titut ional certain Penn
sylvania  statu tes and procedures as to vot ing (the 
2-year purge statute, et al.).

Declare State  vote r reg istration sta tute  uncons titut ional. 
State sta tute  uncons titut ional as to refusing to certif y 

candidates by pet ition. Failure to gran t these persons 
leave to appear on election ballots.

Su it seek ing inju nc tive relief from  annexation by city  
of Richmond of portions of Chesterf ield County in 
tha t this  annexation has allegedly  dilute d the vote 
of the  affected Negro population,  in vio lation of 42 
U.S.C. 1973(c).

Alleged dep riva tion  of constitu tional righ t(5th and 14th 
amendments) to seek election to and from voting for 
local government while adjudicated as residents.

Procedures regarding absentee voting.
Right to  campaign for  State office.

Viola tion of constitu tional rights by State statute,  sec. 
99.153, Florida Statutes by denia l of a place on the 
general election ballot .

Florida Statute 103.021(3) Requiring pyament of 10 
cents per name for certi ficat ion of pet itions for 
Pres ident  and Vice President unconstitu tiona l.

Action to enjoin the enforcement of tit le  34, secs. 602 
and 611 of Election Laws and Voting Rights Acts of 
1965 and 1970.

Suit f or  declarato ry judgment  and injunct ion  re Georgia, 
Laws, 1971, p. 3564 vio latin g Voting Rights Act  of 
1965, declaring election invalid  and requiring new 
election for Board of Commiss ioners Twiggs County 
su it fo r declarato ry judgment and in junctio n le Georgia 
Acts 1971, No. 649, vio lating Voting Rights Act of 
1965, to  e lim inate unlawful implementation of Act No. 
649.

Complain t fo r pre limina ry injunct ion  fo r fu ll post
election relief, including the sett ing aside of the in
valid election and ordering new election.

Denial of the righ t of civ il service employees to seek 
polit ical and nonpolitical public offices.

Denial by State offic ials of plaint iff 's  right to have his 
name placed on election ballot  as independent candi
date fo r judge,  Crim inal  Dis tric t Court  fo r Parish of 
Orleans.

Pla inti ffs  cla im discrim ination  on vo ting in  bond election 
which vio lates constitut iona l rights.

Suit to have declared unconsti tutional State laws requ ir
ing separate party primaries and ballots and re
qu irin g persons to join a poli tica l par ty in order to vote 
in primary elections.

. Seeks to restrain enforcement of art icle  55c Texas 
revised civ il statutes denying persons the rig ht  to 
vote in referendum election.

To refrain section of State and county  c lerk  of Jefferson 
County, Tex. from preparation of ballo ts fo r election; 
and to requ ire cou rt to order tha t plaint iff 's  name be 
placed on ballot  as nominee of Republican Party. 
(Closed Oct. 17,1972).

Complain t to restrain defendants from enforcing, 
execu ting or imp lement ing Indiana Statute S29-3812.  
(Statute compels an existing or newly organized 
pol itical par ty to have its officers file  an uncons titu
tional aff ida vit  wi th the Indiana State Election Board 
in order fo r such party to have its  candidates’ names 
appear on the ballot  for  any election.)
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Voting and election law—Con.
Michigan, eastern, 2-38592. 28:2281, 84 .................. Civ il righ ts— Complain t against Michigan director  of

elections challenging the nominating procedure for 
election of Michigan Supreme Court  Justices (Mich
igan Constitu tion, art.  6, sec. 2).

. ................. Class action com pla int for interlo cutory  injunct ion
restrain ing defendants from prohib iting pla int iff  from 
par ticip ating in polit ical affairs and pres ident ial 
campaign while pla int iff  is member of Ai r Force.

Arizona, 2-72-48 1________  42:1983, 28:1843, 2281, 2284..  Suit  for declaratory judgment  and injunctio n restrain ing
defendants from  closing regis tration of electors 
earlie r than 30 days or ior  to next general election to 
be held Nov. 7, 1972, and from  enfo rcing 50-day 
State residency requ irement.

. ................. Plain tiffs  ask court for  declaratory and injunctive relief
on the grounds tha t the Utah law, insofar as it  re
quires 10 signatures of registered voters from each 
of  10 counties, is unconstitu tiona l as a viola tion of the 
equal protection clause of the 14th amendment.

Arizona, 2-72-40 3................  28 :228 2,84 .

Utah, 2-72-130 ..................... 28 :2201,0 2.

Welfare, social security and un
employment bene fits:

New Hampshire, 72 -1 6 0 .. . 28 :228 1. ....................................
Rhode Island, 5038, 5043..  28:2281,  RIGL 28 44 6(c)  

41 -X c) .

Connecticut, 15 10 4. ............ 28:2281, 84........................ .......

Connecticut, 15343............... 28:2281.

Pennsylvania, eastern, 71 - 28:2281, 84. 
2965i

Virg inia , eastern, 3-7 1-5 37. 28:2281, 84.

Ca lifornia , northern, 3-72 - 42:1983.....................................
1402, 72-1547.

Dis tric t of Columbia, 72 - 7 :2014(b), and 7 CFR, 2173(a). 
1412.

Dis tric t of Columbia, 72 - Public Law 91:285, 84 Stat. 
1659. 315.

Massachusetts, 7 2- 15 57. .. . 28:2281......................................

Connecticut,  15068............... 28:2281.

New York, northern,  72-163- 28:1343 (3 ) (4),  1331. 
New Jersey, 2-72-345 ......... 28 :22 82 ,84 ................

New Jersey,  3-7 3-268......... 28:1331, 2282, 2284.................

Pennsylvania, western, 72- 28:2281,84 ,42:1983,28 :2201, 
714. 02.

Pennsylvania, western,  2 - 42:1983, 28:2281, 84................
73-88.

Maryland, 72-271................. 28:2282,84 .............................. .

South Carolina, 3-71-1231. 28:2281,84 . 

South Carolina, 2-7 1-1212 . 28:22 81 ,84 .

West Virg inia , nor thern 2-  28:1343 (3 ) (4 ), 42:1983, 
70-101. 28:1331 ,28:2281,84.

Eligib ility  for unemployment compensation.
Inju nction  re sex disc rimination  re applications for  

State unem ployment benefits and temp orary dis
ab ilit y benefits.

Action brought pursuant to 42 U.S.C. 1983, seeking 
injunctive  relief and declaratory judgment  that secs. 
241 and 243 of ch. 31 of Connect icut General statutes 
are uncons titut ional, re term ination  of unemployment 
compensation benefi ts wi thout hearing.

Action brought pursuant  to 42 U.S.C. sec. 1983, by a 
claim ant under the Connecticut Unemployment Com
pensation Act who was denied dependency benefits 
fo r a ward. Seeks declaratory and injunctive  relief.

Class action to declare the Pennsylvania Workman’s 
Compensation Act and accepted statew ide practices 
developed thereunder unconstitu tiona l, and to re
strain suspension, etc., o f benefits w ithout evidentia ry 
hearing, etci

Suit to challenge constitutional ity of a State regulation 
tha t permitted temporary  suspension of workmen’ s 
compensat ion payments with out  pr ior  hearing.

Civ il rights . Unemployment benefits.

Challenges “ tax dependent”  amendment to Food 
Stamp Act.

Challenges the no-security  benefits to illegit ima te 
children  of f athe rs over 65.

Seeks invalidation of unw ritten policy and practice of 
Massachusetts Welfare Department which reduces 
or terminates wel fare  assistance to certa in AFDC 
families.

Action brought pursuant to 42 U S.C. sec. 1983, seeking 
decla ratory and inju nct ive rel ief  re denia l of assist
ance by defendant.

Cons titut iona l righ ts under Social Security Act.
Declare statute denying benefits to ille git ima te children 

unconsti tutional.
To declare 42 U.S.C. 402(g) unconstitutional as it  

excludes widowed males assistance.
Viola tion of constitutional  righ ts—Welfare benefi ts.

Do.

Action to declare invalid  a provision in the Social 
Security  Act tha t arb itra rily  discriminates against 
ille git imate  children since it established different  
standards of el ig ib ilit y for illegit ima te children as 
dist inguished f rom  legit imate children.

Const itut ionality  of South Carolina public wel fare 
denying benefi ts to illeg itimate child ren.

State regulations that  prohibi t AFDC assistance fo r a 
period of 30 days after  grant ing same.

Class actions seek ing preliminary permanent injunct ion 
to enjoin defendant from denying public assistance 
to pla inti ffs  and to pla int iff ’s needy and dependent 
children and to all others sim ilarly  situa ted.
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Welfare, social secu rity and un
employment benefits— Con.

Alabama, midd le, 2 -3 776.. . 28: 2281.....................................

Florida, middle, 3- 72 -641 ..  28:1343,2281,2234,42 :1983..
Georgia, nor thern, 1-  28:2281,84 ................................

17159 and 17237.

Tennessee, middle , 3-6779 . 42:1983......................................
California , northern, 3 - 7 1 - ......................................................

22S6.
Washington,  weste rn, 2 -  28:2281, 84................................

71-261.

Colorado, 4267...................... 28:1331, 32, 1343(3X4), 1361,
5:703-705, 7:2011-2025.

New Mexico, 1-9 323............ 28:1343(3X4) ............................

Const itut ionality of State and 
cit y statu tes:

Connecticut, 5-5 93............... 42:1983, 42:3216, art.  1, sec.
10, U.S. Const, and A. 14.

Connecticut, 5-607 ............... 28:2281,84 ,42:1983,28 :1331,
43.

Delaware, 4483..................... 42:1983, 28:1843, 2201.............

Delaware, 4460.....................  42:1983.......................................

Florida,  southern, 1-72 - 28:1331, 1336, 42:405(g ).........
1312.

Michigan,  eastern, 2-37444. 42:1983.......................................

Michigan,  eastern,  2-38775, 28:2281, 84................................
38861.

Ohio, northern, 1-72 -570 ...  28:1331, 32, 1343(3X4), 42:-  
1983.

Const itut ionality of a states sta tute :
Arkansas, eastern 5-73-68.  28 :1343(3X 4)  42:1983, 8 1 .. . To declare city law  unconstitutional.
Iowa, southern 2-7 2-1 79 .. . 42:1933, 28:1343..................... Seek interlo cutory  or pre liminary inju nc tion and judg 

ment tha t se c. 726.3 and 726.1 of 1971 Code of Iowa

Iowa, southern 1 -7 2-2 40.. . 28:1343, 42;1983......................

Montana, 6-2284..................  42:1973.......................................

Other:
Dis tric t of Columbia, 72 - 42:1983, 28:1843-2282, 2284 

1941. and 2201.
Puerto Rico, 3-7 2-137..........  28:2281......................................
Connect itut, 15150................. 28:2281......................................

Connecticut,  15579............... 28:2281.......................................

Connecticut, 15584............... 28:2281.......................................

New York, southern, 72 - 28:2282, 84................................
1228.

Class action on behalf of persons denied food stamps 
under common liv ing  quarters  and tax dependent 
regula tions of Alabama food stamp handbook,  seeking 
in jun ctive  and decla ratory relief, alleg ing unconsti
tutiona lity  under 14th amendment.

Violation of civ il righ ts— Withholding of wel fare money 
Action to enjo in enforcement of Georgia’s Manual of 

Public Welfare Admin istra tion  (Viola tion  of Social 
Security Act of 1935 as amended).

Seeking to secure rights of  Social Secur ity Act.
Civ il righ ts— Public assistance term inated wi thout 

evident iary  hearing.
State wel fare regulations; enjoin term ina tion  of grants 

with out preterm ination  notice and fa ir  hearing on 
proposed terminat ion.

Class action fo r injunctive rel ief,  to enjoin the operat ion 
of certa in State food stamp regulations which are 
unco nsti tutio nal ly applied against imm igrant workers.

For declaratory  and injunctive  rel ief  re New Mexico 
health and social services regula tions vio lating first 
and 14th amendments

Action to  have Connecticut attachment statute declared 
unconsti tutional and for  in jun ctive  monetary rel ief.

App lica tion  to declare Connecticut General Statute 17- 
83e and 17—83f inva lid and unconstitut iona l and to 
enjoin enforcement of same.

Declare unconsti tutional sec. 3, art.  II of Delaware 
constitu tion . Decision 352 F. Supp. 85.

Declare unconsti tutional House substitu te 1 for  House 
bi ll 676 as amended passed 7-1 -72  by Delaware 
General Assembly.  Decision 352 F. Supp. 444.

Florida Statute 37.03—Sui t to declare unco nsti tutio nal  
and have enforcement enjoined. Damages fo r alleged 
inf ring ement  of c iv il righ ts pursuant  to 42 U.S.C. 1983 
1985, 1986.

Relief is sought against  the enforcement of a statu te of 
the State of Michigan as applied is vio lative ol the 
Constitution of the United States MSA 28.204 (C.L. 
48, 750.14).

Civil righ ts. Challenges c onstitutio na lity  of Michigan law, 
to with , the Michigan constitu tion of 1963, a rt. 6 sec. 2. 
Requested declaratory and injunctive  re lie f against  
local officials.

Action to declare State statute and city ordinance un
constitut iona l.

uncons titut ion and violates ti tle  42 USCA sec. 1983 
and 14th amendment to Constitu tion.

Seek invalid atio n of provis ions, chap ter 48 and 49 I wa 
Code 1971.

Claims new proposed constitution fo r State of Montana 
was adopted in vio lation of U.S. Constitut ion.

To be permit ted to hold prayer  services with in 500 feet of 
Soviet Embassy.

Civ il righ ts matter , declara tory judgment and injunction. 
Act ion brought pursuant to 42 U.S.C. sec. 1981, seeking 

declara tory and injunctive  relief re discrim ina tion  as 
to  membership of noncaucasions in defenda nt's  
order.

Act ion brought pursuant to 42 U.S.C. sec 1983, seeking 
inju nc tion and declaratory  judgment  tha t sed. 52-  
440b Connecticu t General Statutes (compellin g dis
closure of putative fath er of chi ld born out of wed
loc k) unconstitut iona l.

Act ion brought pursuant to 42 U.S.C. sec. 1983 an in 
jun ction  and a decla ratory judgme nt tha t secs. 2-45, 
Connecticu t General Statutes imposing  $35 fee on 
lobbyists  is unconstitu tional and to enjoin  prosecution.

To redress past, present , and future dep riva tions of 
pl aint iff ’s righ ts, imm unities secured by the  Court .

2 5 -4 5 0 — 74-------- 9
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CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL RIGHTS CASES SHOWING THE SUBSTANTIVE 

NATURE OF THE LITIGATION— Continued

Substan tive nature of civ il r ights 
case and dis tric t and docket Citations und er which civ il
number of c iv il cases rights case was opened Statement as to the nature of the action

Other—Continued
New York, southern, 70- 

5179.
New York,  southern, 73- 

264.
New York, southern, 73 - 

1303.

Verm ont, 5-6758..................

Pennsylvania, eastern, 72 - 
1816.

Maryland,  71-1291...............

North Carolina, western 3-  
3011.

North Carolina, Western, 
3-72-0017.

Virgin ia, western, 7- 72 -6 7. .

West Virg inia, southern, 
2-69-232.

42:1983......................................

28:2281......................................

28:1343......................................

28:1331, 1343 (3) and (4),  
42:1981, 1983.

28:2201............ .........................

28:2281, 84................................

28:2281......................................

28:2281......................................

28:2281, 84 ................................

28:2281......................................

Alabama, middle, 2-3829, 
2-3923, 3-998.

Florida,  middle, 3-73-57 
and 53C-1-72-2064.

Georgia, mid dle ....................

Michigan, western, 4—72— 
133.

Iowa, southern, 1-72 -2 75 ..

28:2281, 84 ................................

28:1383, 42:1983.......................

15:1, 2, 42:19 83 ,14th amend
ment, 28: 2281.

28:1343(3 )(4),  42:1983.............

To protect the civi l righ ts of the plain tif f in accordance 
wi th the Constitut ion of the United States.

To vind icate  the federally secured rights of plaint iff  to 
due process of law.

Civil  righ ts—To enjoin certain reporting prov isions of 
the New York Controlled Substances Act,  Public 
Health Law 3300, et seq. re for  whom schedule (2) 
drugs were prescribed.

Seeks to have auto license reinstated.

Class action su it to declare unconsti tutional the Penn
sylvania  statu te which denies to persons aged 18, 19, 
and 20 (as well as minors) access to alcoholic bever 
ages.

Action to enjo in the enforcement of State law, both 
sta tutory and case law,  tha t grants allegedly  favorable 
status to women in divorce, custody, and support  
actions.

Civil  righ ts— NCGS 75A(a), boarding vessels wi tho ut  
duly issued search warrants.

Civil  righ ts— NCGS 7A-277 et seq., tak ing  custody of 
chi ld.

Alleged vio lation of constitutional  righ ts— Alleged 
denial of right  to appeal due to poverty (State court).

'For  declaratory judgment and in jun ct ive  rel ief—To 
declare West Virg inia  Code, ch. 50, art.  15, sec. 2 
uncons titut ional; action brought about by JP jud g
ment; allege denies access to an appeal to tnose 
financial ly unable to post bond with surety (money 
owing on contract).

Class action on behalf of low-income persons seeking 
injunctive  and declaratory  rel ief  from  Alabama 
detinue statutes, alleg ing unc ons titu tion ality under 
14th amendment and viola tions of 42 U.S.C. 1983.

Violation of civi l rights financial respons ibil ity la w -  
insurance.

Suit for declaratory judgment  and for permanent 
inju nc tion restraining pla inti ffs  from  prohib iting 

opera tion of self -service service stat ions in Macon 
Ga.

Denial of freedom of press.

Minnesota, 4-71-1 51_____

15:717, R. 57 FRCP, Natu ral Seek decla ration that  amendment to ch. 490, Iowa Code 
Gas Act. secs. 490.5, 490.6, and 490.13 is in vio latio n of com

merce clause, due process clause, and supremacy 
clause of U.S. Constitution.

28:1343(3)  and (4) , 42:1983- Civil  rights.
1988.

Source: Admin istra tive  Office of  the U.S. Courts, Division of Info rma tion Systems, Washington, D.C.

Stanford Law School, 
Stanford, Calif., December 13, 1973.

Hon. Robert W. Kastenmeier,
Chairman, Subcommittee on Courts, Civil Liberties and Administration of 

Justice, House Committee on the Judiciary, Rayburn House Office Building, 
Washington, D.C.

Dear Representative Kastenmeier; I am told tha t S. 271, which would gen
erally abolish three-judge federal dist rict  courts, is now before your subcommit
tee. Although the bill has the laudable objectives of reducing the workload of 
the Supreme Court and of the lower federal courts, it will have a seriously 
detrimental effect upon the enforcement of federal civil rights, and I doubt 
tha t its contribution to the workload problem will be as substantial as its spon
sors hope. Accordingly, I urge tha t the House not pass the bill, or alternatively, 
tha t the House exempt civil-rights cases (th at is, cases wherein jurisdiction is 
based wholly or in par t upon 28 U.S.C. § 1343) from the operation of the  bill.

1 have handled numerous civil -rights cases of various sorts—school-desegrega
tion cases, voting cases, jury-discrimination cases, public-accommodations cases, 
cases involving the use of sta te criminal statutes to hara ss civil-rights workers,
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cases involving  discrim inatory  or un fai r denials  of public services to black 
citizens—during the  pa st ten years, primarily  in the  South. In my experience, 
the three -judge federal  distr ict  court has  been, and  continues  to be, an in
dispensable ins trument to assure  the  vind icat ion of fede ral law in these cases.

We must rea list ica lly apprecia te, I thin k, th at  most civil -righ ts cont rove rsies  
th at  requ ire resort  to inju nct ive  lawsuit s seeking an inva lida tion  of sta te  st at 
utes  or  administrative regu lations  (tha t is, t he only c ivil-r ights  cases now r equir 
ing a three -judge federal  dis trict court) ari se aga ins t a background of signifi
cant local hos tili ty to the  claims asserted by the  civil -righ ts plaintiffs.  The de
fendants are  almo st invariably sta te or local agencies  or officials who, with  the  
strong suppor t of local popular  sentiment , have  rejected  the  p lain tiff s’ claims or 
pers isted  over their  objections in tre ati ng  them in a  way th at  th e plaint iffs  asse rt 
is federally  unconstitu tional. Under these  circumstances, it  is not  acc iden tal— 
it is inevitable in the very na ture  of these cases—th at  the  plaintif fs find them 
selves confronted by a solid pha lanx of opposition on the pa rt  of the  local social and polit ical power  structure . I am not talkin g about the local ax-handle crowd. 
Let us assume—perh aps  too optimist ically—th at  the  days  of the  pickax  and the  
cattle -prod are now gone by. The opponents of fede ral civil rights  today are  
likely to be more powerful precise ly because they are  more self-r ighteous and  respectable. They are  the  local civic ieaders and  officials who feel t ha t civil rights  
have "gone too fa r,” th at  black folks have now "got everything th at  is coming to them,” and th at  new civil -righ ts asp ira tions—twenty  years af ter Brown  v. Board  of Education—are uncivil, Un American and grabby.

We must also app rec iate  th at  the federal  dis tri ct judges—par ticula rly  those outs ide met ropo litan  cen ters—live the ir lives in the milieu in which these  at ti 
tudes are  dominant. Their friends, acquain tances, club-mates , social associate s are  all a pa rt of the  local social stratu m th at  is represen ted by, and supp ortive of, the official defendants  in the  ordinary civi l-rights lawsu it. Under the circum
stances,  it  would be unna tura l—it would be superhuman—if the  force  of local 
sent imen t were not reflected to some e xtent in the att itu des and reac tions of the local federal  dis trict judges to the  cases th at  come before them. To say, as I am 
quick to say, that  some fede ral dis trict judg es have long and cons isten tly managed to hold the  balance tru e notwithsta nding these  local pressures,  is an enormous trib ute  to them. It  is not, however, an accura te descr iption of how most 
fede ral dis trict judges can  humanly be expected to behave most of the time. However much inte grity, stre ngth and  good-will they may have, they are—like all of 
us—affected by the ir envi ronment in a host  of unconscious and half-conscious  ways.

Sta tutory  three-judge dis trict cour ts are considerably more resis tan t to these 
local influences tha n any single dis trict judge can be, for severa l reasons . Fir st, the  three- judge court includ es a circ uit judge whose impact on the panel is often 
gre ate r than the  one vote he casts. Second, th e very fac t that  the court is a  panel requ ires  an art icu lat ed  and  considered decision-making process  th at  tends to 
depress the effect of the  inartic ulable  local pressures. Third, the  local dis trict judge can share  respo nsib ility  for decision  with two other jud ges ; he need not 
face local societj' as the  sole pa rty  responsible for a locally unpopular decision.It  will not do, I think, to say th at  the  poss ibility of appeal to a court of 
appeals  sufiices to correct the impact of local pressures on the single distr ict  judges. As any lawyer who has  trie d civi l-rights cases knows, most of what the 
tr ia l judge does that  is impor tan t is also essential ly unreviewable.  The days of the  facially uncons titu tion al sta te  sta tu te  went out even before  the  days  of the  pickax handle. Today, constitutio nal  attacks on sta te  sta tut es  depend on fac ts— 
fac ts rega rding the  appl icat ion of the  sta tut e, its  opera tion,  its  effects. These 
facts , once found at  the  tri al  level, are  reviewable  on appea l only to the extent that  they are “plainly erroneous.” Moreover, where the  fac ts are “const itu
tion al” fac ts ra ther  tha n “adjudicat ive” fact s, the tr ia l court has  enormous discret ion as to whe ther  to permit  them to be proved at all. The tri al  cou rt's  exer cise of that  discretion may affect the rule  of law th at  eventually  emerges  from 
the  case, even at  the  level of the  Supreme Court of the  United  Sta tes  itself .

In addition , such ma tte rs as the timing of proceedings, the  forms  of interlocu
tory  and  final equi table  relief , and the conduct of sett lement conferences evade appellate review completely. In  many inju nct ive  proceedings,  the  da te when the case is hea rd is decisively im po rta nt : it is set, unreviewably, by the tr ia l court . 
In other cases, the shape of the  cour t's remed ial decree—a subject almo st wholly 
with in tria l-court disc retion—dete rmines whethe r plaintif fs win a pap er victo ry 
or a real one. In sti ll oth er cases, low-vis ibility  procedural decisions, such as
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whethe r the  defend ants’ motion for summary judgment is consol idated for hear
ing with tlie pla inti ff's  motion for a prel iminary  injunc tion,  or whe ther  the pre
liminary  injunction hearing  is deferred  unt il the completion of discovery deposi
tions, may dete rmine the outcome of the case. These are  not  ma tte rs that  are  
correctlble on appeal . Nor, of course, are  the  att itudes expressed by the  court  in 
off-the-record settl eme nt nego tiatio ns—where, once again , cases are  effectively 
won or lost.

The composition of the tri al  court, then,  makes a gre at deal of difference in 
the  disposition of the  case, whethe r or not  it  is appealed. And three-judge dis
tri ct  court s, in the  civil -rights cases now heard by three -judge cour ts, seem to 
me f ar  more likely tha n single judges to  resi st local pressures  t ha t may sway dis
position again st the  civil-rights claimant. Fo r these  reasons, I would worry abou t 
the  ab olition of the  three-judge courts  even if I though t tha t their  ab olition could 
be expected to produce a very sub stantial reduc tion in the  work load of the  
court s. But I do not  thin k it will.

The burden upon the  Supreme Court  of direct appeals in three-judge court 
cases seems to me exaggerated. Most such appea ls are disposed of summ arily  
by the  Cour t—th at  is, a t the cost of approximately  the same amount  of  tim e and 
att ention as would be required to read  and  deny a peti tion for certiorari  in a 
case heard  successively  by the  dis trict court and  the court of appeals  unde r 
S. 271. Unless things have very much changed since I was a Supreme Cour t law- 
clerk  in 1960-61, most appea ls that  are decided by full opinion af ter briefing and 
argument in the  Supreme Court are cases in which cert iorar i w-ould be granted  
anyway.

As for  the  lower  courts,  S. 271 probably would reduce the  burden upon the  
dis trict cour ts somewhat, and increase  the burden on the  courts  of appeals some
what . Both the  reduc tion and  the  increase  would be a drop in the  bucke t of the  
over-all workload of the lower  fede ral courts. Compared with other approaches 
to the  workload problem—such as an altera tion of the  divers ity jur isd ict ion — 
they would he a very  small drop in a very big bucket. I would therefo re sugges t 
th at  the  three -judge dis tric t court matt er  m ight  more proi>erly he deferre d pend
ing a broader reex amin ation  by Congess of the juri sdictio n of the  federal  dis
tri ct  courts—a reexa mination  which, of course, will soon be necessary whethe r or 
not S. 271 is now enacted.  I have heard  no reason advanced why the  House 
should consider and  enac t S. 271 prior to the completion  of th at  kind of general 
jurisdict iona l reexa mina tion.  To do so would be to sacrifice signif icant values in 
the  enforcement o f federal civil rights  in order to achieve only a dubious and al
most certainly inconsequentia l effect on the  business or the  workload of the 
courts.

I very much appreci ate you r cons ideration  of these views. Be well. Have a 
happy holiday season.

With bes t wishes,
A n th o n y  G. A m st er dam .

Mr. K a stenmeif.r. Further inserts may be made of communications 
received by the subcommittee.

The Chai r now welcomes our first witness for this  morning, who 
with the consent of Mr. Jones, general counsel for the NAACP. will 
be  Mr. Charles Morgan, Jr ., Esq., executive director of the ACLU. 
Mr. Morgan is appearing first today because he is anxious to return 
to New York to celebrate, we understand, the 90th bir thda y of Roger 
Baldwin, "who is a patri arch  of his organiza tion for many years, and 
I do hope you will convey to him best regards from the subcommittee.

Mr. Morgan, you may proceed.

TESTIMONY OF CHARLES MORGAN, JR. , ESQ., EXECU TIVE 
DIRECTOR, AMERICAN CIVIL LIBERT IES UNION

Mr. Morgan. Yes, I will do so.
I am Charles Morgan and I am directo r of the Washington office 

of the American Civil Liberties Union. My testimony has previously
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been provided to the committee. I  trust there is no need to read tha t 
which has been previously provided, so T would like to touch on some 
areas of it and go into perhaps  a couple of fields of some explanatory  
matters which are not contained in the prepared testimony.

Some years ago I left  the Univers ity of Alabama and began practice  
in Birmingham, Ala. I practiced there as a private pract itioner of 
the law from 1955 to 1963. During those years in private practice, 
there were numerous artifices used in the Deep South to exclude 
blacks from juries. Artifices were not used with respect to the exclu
sion of women from trial  jur ies in Sta te courts. W ith  respect to women, 
the statutes  of Alabama, Mississippi, and South Carolina, barred 
thei r partic ipation on juries outright. And. at tha t time, under Fed 
eral law, the U.S. Distr ict Court juries were selected pr imari ly from 
the State court jury  rolls, under a key man jury system. T hat  law, of 
course, has been amended in the Federa l Ju ry  Selection and Service 
Act o f 1968.

During those years, and thereafter,  with the American Civil L iber
ties Union, and prio r to that  time, with the XAACP Legal Defense 
and Educat ional Fund, it has been m y pleasure to engage in a large 
number of civil right s cases, both in State  and Federal courts in the 
South, some before juries, some before judges. Based upon tha t experi
ence and based upon some knowledge of southern history, I have 
come to the conclusion over the years tha t the basic instruments of 
reconstruction at the time of the Reconstructionis ts were essentially 
three-fold . They related to tran sfer  or vesting the instruments of 
power in the previously disfranchised and enslaved community. The 
three related to the administration of justice, the right  to vote and 
the economic freedom guaranteed in the cry of 40 acres and a mule.

The ACLU, when I opened the Southern Ollice in 1964, became 
deeply involved in twm of those fields: The righ t to vote and the ad
minis tration of justice.

In the  administration of justice field, under my direct ion or person
ally, I have been involved in litera lly scores of Federa l court cases 
agains t State court jury  officials to desegregate jury  roles in the Deep 
South and in Deep South counties. In  the States of Alabama, Missis
sippi, South Carolina, Virginia, and other Southern States, we have 
systematically undertaken a planned campaign whereby law suits are 
filed in Federa l courts and Federa l court injunctive orders are obtained 
again st State court jury  officials. In that manner the  S tate court jury  
rolls are revamped. They then are under a court order, so the enforce
ment problem we had prio r to that time does not exist.

Pr ior  to the time that  we inaugurated that affirmative program in 
the Deep South , the  questions would ordinarily arise as follows:

If  you had a case where a black was accused of a crime against a 
white, a lawyer  if he were black, would raise the question of systematic 
exclusion of blacks from the juries. That  was not true  of white lawyers. 
In the Fif th Circui t in 1959 in a classic case. United States v. ex red 
Galdby v. 11 arpole, which related to the waiver of the righ t to question 
the makeup of juries, the opinion, as I recall it , by Judge Rives, i ndi 
cated that “rarely to the point of never,*’ with in the experiences of the 
judges of the Fi fth  Judicial  Circuit,  had a white lawyer raised the 
question of systematic exclusion of Negroes from juries. For tha t
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reason,  the y said , a black con victed of a crime in St ate court  could  
la te r rai se the  ju ry  question in a Federal  habeas corpu s pro cee ding 
with new counse l, if  he had no t conscious ly waived th at  rig ht . Th ere
af te r,  in Sea ls v. Wym an . th at  was rein forced . Sea ls v. W ym an  was, 
as T reca ll it,  a 196i case. In  the  year  1965, some of  you may  reca ll 
th at  in Low ndes  County. Alaba ma , and  du rin g the  Selm a to Mont
gom ery  march  and  rel ate d thereto , there were several kil lings.  One of 
them  was a Viola Gr eg g Liuzzo,  a whi te woman dr iv in g on the  hi gh 
way in the  lim its  of Low ndes County who was shot from a moving  
auto mob ile. There  were o the rs,  includ ing  the  Ep isc op al ian Se mi naria n 
from New Ha mpshir e, J on at ha n Dan iels , who was shot down alle ged ly 
by an au xi lia ry  de pu ty of the  Low ndes  Count y Sh eri ff’s Office. T rial  
came u p and it tu rned  out th at  the  L owndes C ounty . Ala bam a, jur ies , 
a county  where 81 percen t of the  popu lat ion  was blac k, ha d never had 
a black  person  on its  ju ry . T ha t is neve r.

A t th at  time we insti tu ted  the  case of Gardenia  'White v. Bru ce  
Crook.  One of  the  grea t joys of  wo rki ng  in the  South  is the  names of 
yo ur  cases, and  W hi te  v. Cro ok  seemed like a good case name to deseg
reg ate  the  Lowndes  County jur ies . We  sou ght to stop the  tr ia ls  at  
th at  tim e until the  jurie s were  in teg rat ed . We  did  no t stop the  tr ia l, 
hu t we did  succeed in st riki ng  down fo r the  first tim e the  sta tu te  
which  excluded  women from  ju ry  d uty ou tri gh t. Tha t was, as I recall, 
the  first  appli cat ion  of the  Eq ua l Prote cti on  clause to the  rig ht s of 
women. Th erea fte r the  jur ies  were desegrega ted  and ou r south-wid e 
program  came forwa rd  from  th at .

Mr.  K astenmeier. May  I mer ely in te rrup t to inqu ire  in the  rear  
of the roo m; can you hear  th e witn ess?  Can you  he ar  the  witn ess 
cle arly?  Fin e.

Mr.  Morgan. W ha t we ha d enc oun tere d pr io r to th is  time  is th at  
you would go into State cou rt —if  you were a b lack law yer d efe nd ing  
a bla ck criminal  de fen dant  fo r a crim e ag ain st a white per son —and 
allege sys tem atic  exclu sion.  Tha t person would then  figh t his way , 
or dina ri ly  o r often unde r a death  pena lty , th roug h the  State  supreme 
cou rt to  the  Supre me  Court  of  the  T’nited  Sta tes . After  some yea rs 
the  case wou ld he reve rsed . Th e case would  then go hack fo r a re tri al . 
Wh en it  was re tri ed  the  same all whi te ju ry  sti ll would exis t, the  
same exclusion of  blac ks would have  tak en place, and th at  person 
wou ld he ret rie d and  th e case w ould  go up on app eal  a gain.

Tn between those  two times, the  time of first tr ia l and the  time  of 
the  second  tr ia l, lit eral ly  scores  of  blacks would have been tri ed  in 
th at  system of  just ice.  And T th ink it is im po rta nt  to bear in min d, 
with respec t to a pro vis ion  like th is th at  the  Sup rem e Court  has  said, 
in effect, t ha t th is is consti tut ion al in 66 dis tri ct  courts who a re alread y 
savin g th at  we do it th is way here . Bu t. whi le we th in k of  th at . T 
th in k it is of extrem e importance to rem emb er th at  60 p erc ent of  the 
black citi zen s of the  Un ite d St ates  who reside out side of  the State s of 
the  Deep South  were horn and rea red  in those Sta tes . An d his tor ica lly  
from th at  Low ndes County Cou rthouse and othe r cou rtho uses in 
Gree ne and o ther  counties in Alabam a—and place s where  T have r ep re 
sen ted othe r people, ma ny of  them are now public  officials—out of 
those  coun ties,  away from those courthouses, came blacks  to the  res t 
of the Un ite d Sta tes . Th ei r experie nce  was wi th W hi te  Ma n’s Ju s-
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tice. I t was white, and it was male. That  system of justice with which 
I had experience told them that since they were excluded from it, 
except as defendants, the system itself was unfa ir. For years  those of 
us who believe in the Constitu tion and who believe that  it provides 
means for change—and I  think  the  proof of the last 10 or 15 years is 
tha t it provides the means for substantia l change—found ourselves 
constantly confronted by people no m atter  where they were, in what 
city, and especially in the North where change was coming much 
slower and hope was not quite so high as in the South, we found 
ourselves in the position of many-----

Mr. Kastexmeier. Excuse me.
Would those o f  you in the aisles, could you please clear the aisle or 

bring  your chairs forward so t hat  the people can get through. Thank  
you.

Mr. Morgan. We found ourselves, many of us, in a position of say
ing take your struggle  out of the streets and into the courts. The quite 
natural reaction to tha t was “out of the streets and into the enemy,’' 
because that historically, was what the courts had been.

Now, Professor Zeisel can talk  quite clearly about the demonstra
tion examples he has with respect to the mathematical probabi lity 
of minority people appearing  on juries when the  size of the jury  is 
reduced from 12 to any number and especially to the number, the 
lowest number of six. I see no devious scheme or anything else in 
this, but T see numerous proposed righ ts restrictions in the United 
States just as we have accomplished and achieved in the administra 
tion of justice, a degree of fairness. For example, our work in the 
South didn 't extend only to juries. It  extended to public employment. 
The first of the public employment cases was in the  city of Montgom
ery. Ala., in Judge Johnson’s court. It  extended desegregation action, 
as T recall it. against seven State  employment systems inst itutions  in 
order  to integrate the system of justice from top to bottom in the 
South so that  the previously excluded were counted in. T think  tha t 
tha t program has affected substantial changes. Some examples of 
those kinds of changes T have set out in my prepared testimony.

But. the important consideration to me is that Congress must not 
legitimatize a number of jurors  which by the very number will result 
in the exclusion of blacks and other minorities, and perhaps poor 
whites, from actual service on t rial  juries in civil cases. Now, it seems 
to me. and as I mentioned earl ier I see no jjreat conspiracy, that  a num
ber of things  happening in American life disturb me greatly.  For  
instance, when Mr. Justice  Rehnquist was with the Department of 
Justice . T do not have his exact quote, he testified before a Senate 
subcommittee about speedy trials. ITe also talked of another wav in 
which the trial  process could be hur ried up—nonunanimous verdicts 
or smal ler jur ies in Federal  criminal cases. The Supreme Court there
afte r rules tha t the S tate courts may have nonunanimous verdicts and 
certain ly they may have six-person juries.

All of the drives for efficiency th at T see coincide with the inclu
sion for the  first time in American h istory of all. almost all. excluded 
groups from jury  dutv. and iury  duty is the esssence of democracy. 
T like to  try  cases before juries. T know a lot of my campanions in 
the ACLU and elsewhere love to go before courts and they love to
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go  up in the  court  system and arg ue  in  the Supre me  Co urt. I like  it 
myse lf. Pe rh ap s it is my south ern backgro und or po lit ica l bac k
gro und, bu t I have  never ha d a view of  h istory whi ch ind ica ted  th at  
much of the p rog res s of  man cam e from  judg es.

From  1954 to  1908 , I  th in k we were blessed  in th is  co un try  wi th a 
Supre me  Co ur t which when othe r instr um en ts of  Governm ent di dn 't 
move, did move. The society mov ed with  th at  instr um en t. We were 
very  blessed to  have th at  cou rt. But  I know  th at  it  is the Am erican  
ju ry  sy stem , wh eth er it  is in llar ri sb urg h, Pa ., or  in  G ainesv ille , Fla.,  
which says no to i ncu rsio ns by the G overn ment on the  ri gh ts  of ci tizens. 
I believe  th at  any  mo derni zat ion —“m odern iza tion” th at rel ate s to 
the  dimi nu tio n of the  ju ry  as a st ru ctur e wi th the  unanimous vote 
req uir em ent— result s in the ta ki ng  fro m the citi zens of  a supra 
leg islatu re.

Now, nobody  ever tol d me th is  in law school, an d nobody  has ever  
told me af te rw ards , bu t 1 know in  m y own he ar t and mi nd  t hat  when 
I go before a ju ry  1 am deali ng  wi th the mos t powe rfu l single  body 
in Am erican  life . I t is a su pr a leg isl ature and if  it  is dr aw n fro m a 
cross  section  of the com munity , th a t is all  I  can  ask  for, sim ple  fa ir 
ness. I know  the  jud ge wil l tel l th a t ju ry  wh at  the law  is and wh at 
has  been made law by leg isla tures.  1 know th at  both sides  in the case, 
the  prosecut ion  and  the defense, if  i t be a c rim ina l case, o r th e pla int iff  
an d defense att orneys  in a civi l case, wil l prese nt the  f ac ts as wil l the  
witnesses. An d the ju ry  wil l go ou t a nd  m ake  a new law. I t  w ill ena ct 
th at  law among st itself  in secrecy  and in pr ivate and wil l do so with 
a com munity  conscience and voice. An d it  will  do so as a supra leg is
lature . I t  can  tak e a perso n’s li fe,  lib er ty—no lon ger  life, I hope, bu t 
liberty and  pro perty .

As I th in k all of the kin ds of  incur sions upon that  ju ry  sys tem which 
I see, 1 hope and pray  th at  the Congress will  no t forma lize them, 
because 1 th ink we sho uld  go bac k to where  we star ted from. An d 
where we s ta rted  from hu nd reds  o f years  ag o is  r ig ht  w here we ought 
to be.

I w ill be  happ y to answer any ques tions.
Mr. Kastenmeier . Tha nk  you, Air. Morgan. We wil l inc lud e your 

sta temen t in fu ll in the  record.
[Mr . M orga n’s stat em ent fol low s:]

Sta teme nt  of Charle s Morgan, J r., D irector , W as hing to n Off ic e, American 
Civil  L ibertie s U nio n

The American Civil Liberties Union is a nationwide, nonpartisan organization 
of more than  250,000 members devoted to the guarantees of the Bill of Rights 
and the protection of the individual thereunder. Over the years the ACLU lias 
steadfastly  resisted the erosion of our constitutional r ights and liberties and has 
sought instead to extend those rights  and liberties to persons who have been 
denied them in the past.

A major focus of ACLU activity has been the  constitutional guarantee of trial 
by jury in both civil and criminal cases. The ACLU lias consistently opposed 
tampering with the twelve-person unanimous jury historically required for crimi
nal conviction. At the same time, we have persuaded courts throughout the 
United States and the Congress to extend the rights and responsibilities of jury  
service to blacks, women, and other minorities who were for so long excluded by 
custom, prejudice, and law from criminal juries. E.g., White v. Crook, 251 F. 
Supp. 401 (M.D. Ala. I960) : v. Georgia, 385 U.S. 545 (1967).

Although we have not yet formulated a final policy regarding the reduction 
in size of federal civil juries, our Due Process Committee—a standing commit-
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tee which repo rts regularly to our board—has recommended opposition to II.It. 
8285 and any legis lation that  would cut back the  size of fede ral jur ies  on the 
grounds th at  such a reduc tion would adversely  affect the natur e of the  jur y 
process, the delib erations of the  jurors , and the verd ict itself . As soon as  our 
board has acted on this recommendation, our final sta tem ent  of policy will be 
forw arde d to this Committee.

Meanwhile, I would like to tell you why, as a Southerner and a lawyer. I 
strongly oppose reduction  o f the s ize of fede ral jur ies —or any othe r m easure tha t 
would d ilute the co nst itut ional gua ran tee  of t ria l by jury .

The stat ed motive for proposals to reduce  the size of jur ies—or to  p ermit less- 
than-unam inous verd icts—is a laudable  one; governmen tal efficiency. Prop onen ts 
of six-person jur ies , including Chief Jus tice Burger, have estimated th at  in 
civil cases alone, the  result  would be a savings of about four million dol lars  a 
year. See II. Zeisel, “. . . And Then There Were None: The Diminution of the 
Federal  Ju ry ,” 38 U. Chi. L. Rev.  710, 711 (1971). Moreover, it has been sug
gested that  six-person jur ies  would consume less t ime in selection and in d elibera
tion, thereby contributing to judicia l economy and provid ing more defendants  
with  th e speedy tri al  which th e Const itutio n a lso guarantees them.

Saving time and money are no small matter s. But  sta tutory  reduc tion of civil 
ju ry  size will not save quite so much of eit her  as it seems at  first glance.

Despite  much-publicized tri als  in which jury  selection lias taken days  or 
weeks, near ly all jur ies  are selected in a ma tte r of hours—or minutes . Most 
judges question  the jur ors  as a group, not individually —thus taking exac tly the 
same amount of time to examine six as to exam ine twelve. Speculation that  six- 
inember jur ies  will take less time to reach  the ir verd icts must  give way to con
tradic tory sta tis tics that  sugges t no one rea lly  knows whe ther  they will tak e 
less time—or more. Although 5.6 per cent of criminal tri als result  in bung ver
dicts  in unanimous  verdict jurisdict ions , as opposed to 3.1 per cent in jur isd ic
tions where a unanimous verdict is not requi red, Kalven & Zeisel. ‘‘The Ameri
can Ju ry : Notes for  an English Controversy,” 48 Chi. Bar  Rce. 195, 20!) (1907). 
one s tudy  found th at  six-member juri es weighing a simulated  civil damages claim 
were more likely to hang  tha n twelve-member jur ies  deliberating the  same case. 
Note, “An Empirica l Study of Six- and  Twelve-Member Ju ry  Decision-Making 
Processes,” G U. Mich. J. L. Ref . 712, 722 (1973). In that  same study, the six- 
member jur ies  took sligh tly more time than the twelve-member jur ies  to reach 
a verdict—even though both sets of panels, following Michigan law, were required  
to reach only a five-sixths consensus. Id.  at  724-725. That data suggested tha t 
jurors are more willin g to speak—and argue—in smaller  groups. Id. at  729, 732.

Othe r stud ies have yielded opposite resul ts. E.ff., Insti tu te  of Judicial  Adminis
tra tion, A Comparison of Six - and Twelve-Member Civil Juri es in New Jersey 
Super ior and County Courts (1972).

But is th is numbers game wor th playing? Do we real ly wan t ju ries to spend less 
time considering  the  evidence  tha n they spend now? According to a recent study 
in which jurors in 213 diffe rent  cr iminal cases were  interview ed, almost a ll jur ies  
took a vote as soon ns they reti red  to their  chambers. In 30 j>er cent—near ly one- 
th ird —of the  cases, it took but one vote to reach a unanimous  decision. II. 
Jacob, Jus tice in America: Courts, Lawyers , and the  Judicial Process 114 (19G5). 
Per hap s those 30 per cent were  unusual ly clear -cut cases. Or perhaps tliev were 
votes take n late in the  afternoon, among jur ors  anxious to ret urn to the ir jobs, 
homes, and families. The sta tis tic s do not say. Perhap s with  jur ies  of six ra ther  
tha n twelve, the number of first-vote decisions will increase. Such decisions may 
accord  with the  law and the facts. Or they may not. We do not know. But we 
do know that  they deprive defe ndants of the  heart  of the jury  process—th at  
reasoning together,  th at  sift ing  and weighing of sep ara te viewpoin ts from which 
jus tice is  supposed to emerge.

Still ano ther argument  in favor of six-person jur ies  has heen that  at  a single 
swoop we will save rough ly ha lf the  cost of empaneling civil juries. But this 
theo ry ignores the  fac t that  alread y GG—or more tha n two-thi rds—of the  94 fed
era l dis tric t court  have by local rule  adop ted less-than-twelve member j ury panels  
for  civil cases. (In formation availab le from the  General Counsel’s Office. Admini
str ati ve  Office of the  United Sta tes  Cour ts.) See Colarorr v. Bat tin,  413 U.S. 149 
(1973). holding  t ha t the  Seventh Amendment  does not forbid  federal courts from 
prom ulga ting local rules  providing for six-person jur ies  in civil cases. Because the  
move to six-member jur ies  in  civil cases is r elat ively recent, studies are  no t a vai l
able to assess the  result s in fede ral courts. If. as T strongly believe, time  and 
experience will prove that  thi s experiment seriously infringes  the  due process
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and equal protect ion righ ts of plaintiffs and defendants , the prem ature freezing of the law by sta tut e can only store up cons titut iona l difficulties for the  future.In fact, the argument for judicial  economy at  the expense of hard-won constitutional righ ts is i tself  suspect. As Jus tice  Black once wrote :

“Tritling economies . . . have not generally been thought sufficient reason for abandoning our great  constitutional  safeguards aimed at  protecting  freedom and other  basic human righ ts of incalculable value. Cheap, easy convictions were not the primary concern of those who adopted the  Const itutio n and the  Bill of Rights. Every procedural safeg uard  they estab lished  purposely made it more difficult for the government to convict those i t accused of crimes. On the ir Rcale of value just ice occupied nt leas t as high a position as economy.” Green v. United Staten. 350 U.S. 165, 210 (1958) (dissentin g opinion) .
In Rabinoirit:  v. United Staten, 300 F. 2d 34 (5th Cir. 1900), the Court of Appeals for the Fif th Circuit  rejected the notion that  democracy may be sac rificed to efficiency under  our judic ial system. Striking down the discr iminatory  ‘‘key-man” method of jury selection, the court quoted with  approval  Jus tice  Murphy’s opinion in Glasser v. United State s, 315 U.S. 00, 80 (1942) :“. . . the proper functioning of the jur y system, and. indeed, our democracy itself, requires tha t the jury be a ‘‘body truly represen tative of the community,” . , . Tendencies, no ma tter how slight, toward the  selection of jurors  by any method othe r than  a process which will insure a tri al by a represen tative group are  undermining processes weakening  the institu tion  of jury  tria l, and should be sturdi ly resisted. That the motives influencing such tendencies may be of the best must not blind us to the dangers of allowing any encroachment  whatsoever on this  essential  right. Steps innocently take n may one by one lead to the irre trievab le impairment  of subs tant ial liberties .” Rabinowits, supra, 360 F. 2d at 15.
The reduction  of civil jur ies  to six members is but the latest  proposal  in a series of steps which are slowly but inexorably impairing the fundamenta l righ t of tr ial  by jury. As we have seen, it  is but a step from ruling that  the Fourteenth Amendment does not forbid the states to limi t criminal jur ies to six members in non-capital cases, Williams v. Florida. 399 U.S. 78 (1970), to holding that  the Four teenth Amendment does not requi re sta te jur ies  to be unanim ous either. Johnson v. Louisiana. 400 U.S. 350 (1972) ; Apodaca v. Oregon, 400 U.S. 404 (1972). And the erosion of the righ t to the  unanimous verdicts of twelve-member criminal jur ies  coincides with the diminution of civil juries—th is time in federa l courts. Colarove v. Ilattn . supra. Indeed, these  atte mpts at judic ial and legislativ e tamp ering  with the j ury  system fu rth er  coincide with the par tcip atory expansion of that  system to citizens previously excluded from it because of race, sex. or economic st atus. This Committee can help to reverse  the tren d by refusing to endorse it and by confirming the histo rical ly essen tial fea tures of tria l by jury.
A number  of  commentators have argued  that  reducing the size of the jur y neithe r limits  its crucial  function of community repre senta tion nor changes the result s tha t it reaches. See, e.ff., Williams  v. Florida, supra, 399 TT.S. nt 101 and author ities collected at id. n. 48 ; Colarove v. Baf fin,  supra, 413 n t — n. 15, 93 S. Ct. 2448 nt 2454. Others have strenuously argued  the opposite. E.ff., Note. ‘‘The Effect of Ju ry  Size on the Probability  of Convic tion: An Eva luation of Williams  v. Florida," 22 Case IF. Res. L. Rev. 529 (1971) : II. Zeisel. “. . . And Then There Were N one: The Dimunit ion of the  Federa l Jury .” 38 17. Chi. L. Rev. 710 (1971). But nt least one artic le—favoring smal ler jur ies  as providing a bet ter chance  for jurors  to  be heard —gives the game away. ‘‘There  might  also.” observed the  author, ‘‘be fewer opinions on each issue to discuss.” Note, “An Empirical Study  of Six- and Twelve-Member J ury Decision-Making Processes.” 0 U. Mich. J. L. Ref. 712. 718 (1973). Similar ly, jus tic e Marshall, dissenting  in Johnson v. Louisiana, supra, objected to non-unanimous jur ies  on the grounds that  “ther e is all the difference in the  world between thre e jurors  who are not there, and thre e jurors  who e nte rta in doubts af ter hear ing all the evidence. Tn the first case we can never know . . . whe ther  the prosecutor might have persuaded additional jurors had they been present. But in the second ca«e we know wha t has happened : the prosecutor has trie d and failed  to persuade those jurors  of the defen dant’s gui lt.” 400 U.S. a t 401.
Just ice Marshall meant only to prove tha t where some juro rs disagree, “it does violence to language and to logic to say that  the government has proved the defendant's guilt  beyond a reasonable doubt .” Td. But  he proves more. He leaves us with an indelible image of the three—or the six—jurors  who weren’t there.



131

Who inde ed  can te ll  how th ey  wou ld  ha ve  vo te d?  Or w heth er th ey  m ig ht , sim pl y 
by th e ir  ve ry  nu m be rs , hav e bro ugh t a w id er  ex pe rien ce , a g re a te r chari ty , or  
a de ep er  v isi on  t o hea r on  t he  p robl em  a t hand?

In  th e So ut h fo r m an y years  blac ks , wo me n, an d po or  w hites  were th e ju ro rs  
wh o were no t th er e.  F edera l ju ri e s  w er e not  “ tr u ly  re p re se n ta ti ve  of  th e  com
m uni ty ,” fo r th ey  w er e ha nd -p ic ke d by a se lf -p erp etu ati ng  el it e under th e  so- 
ca lle d "k ey  m an ” or  "b lu e ri bb on ” ju ry  sy stem . No bl ac k on tr ia l fo r hi s li ber ty  
o r hi s li fe  co uld so muc h as  ho pe  to  be tr ie d  by a ju ry  th a t in cl ud ed  ev en  on e of  
hi s pe er s.  No bl ac k co uld su e a w hite in  civi l court  an d ex pe ct  to come  a w ay  w ith  
mu ch  more th an  em pt y han ds . An d, if  bl ac ks  ca me aw ay  w ith ver dic ts  fo r per 
so na l in ju ri es , th e  su m s w hi ch  th ey  carr ie d  from  th e court  ho us e w er e les s th an  
th os e gra nte d  w hi te s w ith si m il a r in ju ri es .

Law ye rs  fo r th e  Am er ic an  Civi l L ib er ti es  Union  and oth er org an iz at io ns co n
ce rn ed  w ith civi l ri gh ts  and  liber ti es  su cc es sf ul ly  ch al le ng ed  th a t ju ry  sy stem  
an d ch an ge d th e  fa ce  of  ju s ti ce  in th e  So uth.  The  South er n  Reg io na l Office of  
th e  ACLU led th e dri ve fo r fe dera l s ta tu to ry  re fo rm , whi ch  pr od uc ed  th e  Ju ry  
Se lect ion and Se rv ice Act of  1908, I’.L . 90-27 4, 82 S ta t.  54, 28 U.S .C. §§ 1821, 
180 1-1809 , 1871, el im in at ed  th e “k ey  m an ” sy stem , and  re es ta bli sh ed  th e p ri n 
cipl e th a t ju ri es m ust  be “s elec ted a t ra nd om  fr om  a fa ir  cr os s se ct ion of th e 
co m m un ity” w ith no  on e ex clud ed  from  se rv ic e by re as on  of  race , co lor , re lig ion,  
sex,  nat io nal  or ig in , or  econ om ic  st a tu s.  B ut ev er y th in g  we  fo ught fo r— an d 
wo n— ca n he  lo st  if  m in ori ty  re pre se n ta ti on  on ju ri e s  is  d ilu te d  or de st ro ye d by 
a no n- un an im ou s ju ry  or  a ju ry  of  six  in st ead  of  tw elv e.  As  P ro fe ss or Ze isel  ha s 
co nc lusive ly  de m on st ra te d,  m in ori ty  sp ok es men  a re  f a r  les s like ly  to  se rv e on 
ra nd om ly  se lected  ju ri es of six th an  on su ch  ju ri e s  of  tw elve . Ze ise l, su pr a,  38 
U. Chi . L. Rev . a t 716.

Th e pr es en ce  of  a co m m un ity cros s- se ct ion on th e ju ry  ro lls , on ju ry  ve ni re s,  
an d on gra nd and peti t ju ri e s  do es  m ak e a di fferen ce . So long  as  ju ry  unan im ity  
is  re qu ired , ev en  one m in ori ty  mem be r ca n ch an ge  th e re su lt  by  ch al le ng in g th e 
pr ej ud ic es  of  th e m ajo ri ty . As  in  a ll  of  lif e,  th e  m er e pr es en ce  of  th e  bl ac k or th e 
wom an  ch an ge s th e  sp ee ch  and  th ough t of  tr ia l ju ri es.  T he m er e in cl us io n of  
mem be rs  of  pr ev io us ly  ex cl ud ed  gr ou ps  on tr ia l ju ri e s  a lt e rs  th e  co nscien ce  of  
th e  no n-ex clud ed  and en ha nce s th e quali ty — inde ed , th e  unders ta nd in g  an d fa ir 
ne ss —of  th e  ve rd ic t. Ope ni ng  th e  ju ry  ro ll s— and th e  tr ia l ju ry  it se lf —to al l 
mem be rs  o f th e  c om m un ity ca n re aw ak en  a lo st  s en se  o f c om m un ity re sp ons ib il ity  
fo r an d part ic ip ati on  in  th e  ju d ic ia l sy stem . I t  ca n ch an ge liv es .

Th e 1960 po pu la tion of  Green e Cou nty,  A la ba m a,  w as  13,600—81 per ce nt of  
th em  bla ck . On A ug us t 30, 1961, a w hi te  gara ge  a tt e n d a n t w as  ki lle d by  a Ne gro  
man . Twen ty -e ig ht -y ea r-oh l Jo hnnie  Co lem an , a m arr ie d  m an  w ith  six ch ildr en , 
w as  foun d gu il ty  of  m urd er by an  al l-w hi te  ju ry  an d se nt en ce d to dea th . For  
six years  he  w ai te d  on death  ro w—w ithin  a few  y ard s of  th e  el ec tr ic  chair — 
w hi le  th e A laba m a court s tw ic e he ld  his  co nv ic tio n va lid.  On a seco nd  ap pe al  
to  (he Su prem e C ou rt  of  th e  U nite d S ta te s h is  co nv ic tio n w as  re ve rs ed .

In  th e in te rv en in g years  ano th er civ il ri gh ts  org an iz ati on  had  su ed  in  fe der al  
court  to  de se gr eg at e G reen e Co un ty  ju ri es.  The  ju ry  ro lls w er e no w 50-50, 
bl ac k- whi te . On re tr ia l in Ap ril , 1968, Colem an ’s Neg ro  a tt o rn ey , Orzell  B il
lin gs ley Jr .,  c ha llen ge d w hit e men. The d is tr ic t a tt o rn ey  ch al le nged  w hite wo men. 
An al l-N eg ro  ju ry —o f so lid  co m m un ity peop le,  no ne  es pe ci al ly  ac tive in civi l 
ri g h ts —f ou nd  J ohnnie  C olem an  n ot  g ui lty .

A tr u ly  re pre se n ta ti ve ju ry  pan el  ca n of fset th e  d is cri m in ato ry  ef fects  of  per 
em pt or y ch al le ng es  us ed  to  pre ve nt m in or ity- gr ou p m em be rs  fr om  se rv in g on 
p e ti t ju ri es.  W he n th e def endants  in th e  1964 Phil adelp h ia , M ississ ippi , civ il 
ri gh ts  ki ll in gs  w er e a t la s t bro ugh t to  tr ia l on  fe dera l co ns pi ra cy  ch ar ges  in 
1967. 50 pr os pe ct iv e ju ro rs , in cl ud in g 18 Neg roes , appea re d on th e pa ne l. The  
go ve rn m en t ha d six per em pto ry  ch al le ng es , th e  defe ndants  28. The  de fe ns e 
us ed  18 to  ri d  th e ju ry  of  bl ac ks . Sinc e th e def endants  had  but te n st ri kes le ft , 
th e  .jury includ ed  seve n wo me n. The y an d th e  five  men  wh o se rv ed  w er e from  
a di ff er en t so cial and econ om ic ba ck gr ou nd  th an  mem be rs  of  ea rl ie r civi l ri gh ts  
co ns pi ra cy  ca se  ju ri e s  w her e no bl ac ks  ha d ap pea re d am on g th e pr os pe ct iv e 
ju ro rs . The  al l-w hi te  ju ry  m ad e M is siss ip pi  h is to ry  by  find ing seve n of  th e  18 def endants  gu il ty  as  ch ar ge d.

In  Pic ke ns  ( ou nty,  A laba m a,  w he re  45 per  ce nt  of  th e  popula tion  w as  blac k,  
W il lie L. Sm ith , a bl ac k man . w as  ch ar ged  w ith  th e  fi rs t-de gr ee  m urd er of 
L. II. And ers, a w hite man , on A ug us t 28, 1968. Aga in , an  af fi rm at iv e su it  had  
( a used th e  ju r j ro ll s to  be re co nst itu te d . An  al l-bl ac k p e ti t ju ry  w as  or ga ni ze d.
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Th e jud ge  dec line d to go fo rw ard with  the case on the  gro unds th a t he had  become too “involved.” An oth er tr ia l wa s set  fo r Sep tem ber  24, 19G9.
Th e de fend an t was  tri ed  before  a ju ry  con sis ting of two bla ck women, fou r black men, live wh ite  women, and one whit e man. On Sep tem ber  25, 1969, the  ju ry  de lib erate d for  three and one ha lf  hou rs before  finding th e de fend an t not guilty . Th is wa s a firs t fo r l’icken s County.
These  ar e bu t th ree of many ins tan ces in which represen ta tiv e ju ries  have  deepened com munity  involvement  in th e judicial  process. The sto rie s ar e not. all  th e same. Re presen tat ive ju ries  have no t only  been more wi llin g to accord cons tit ut iona l rig ht s to bla cks  and to righ t wro ngs  com mit ted  ag ains t them  and othe r min ori ties. Cross-sectiona l ju ri es  hav e also been ste rn  enf orcers of com munity  stan da rd s again st bla cks  who prey-o n othe r black s.
Wh ite  ma n’s jus tic e—e nforced by exc lus ive ly wh ite  male ju ri es —effected a qu ad ruple st an da rd  in the com muniti es of the Deep South  and , perha ps,  the  natio n. Fo r even tod ay  GO pe r cent of Am erica’s non-S outhern black pop ula tion  were born  and  reared  below' Mason and Dixon’s l ine. Below’ th at line whe n thev  wort ' growin g up the  cour t hou se was th e enemy, the symbol of orde r not  law,  fo r th ei r str ug gle  was ess entia lly  one of law ag ains t the  Or der—an old, harsh , and  un ju st  Order  at  that . Whi te ma n’s just ice provide d di sp ar at e sen tences— de ath  fo r blacks  cha rge d wi th crime s ag ains t wh ites , less ha rsh bu t sti ll severe punis hm ents fo r wh ite s charg ed wi th crime s ag ains t wh ites, les ser  punis hm ent s sti ll fo r wh ite s charg ed wi th crimes ag ai ns t blacks, and wris t-s lap s fo r blacks charged wi th crime s a ga inst blacks.
Th e st an da rd s of civil ju st ice w’ere als o disparate . A wh ite  leg wa s wo rth  fa r more to an  all -whit e ju ry  asses sin g perso na l in ju rie s than  a black leg, and  the  forbid din g whit e ma n’s cour t house wa s hosti le te rr itor y for black lit iga nts . Black s en ter ed  there as  de fend an ts or as  seekers of licenses or no t a t all.  And. whe n the y en tered as de fend an ts the y mo st oft en  le ft poo rer  if the y fre ely  lef t at  a ll.
Th us  the cry  to  “ta ke  yo ur  struggle  ou t of the str ee ts and into th e co ur ts” sounded to many like  “ta ke  your  str ug gle  ou t of the st re et s and int o the  house of th e enem y.”
Re presen tat ive ju ries  do no t mean more just ice fo r one gro up an d less  fo r ano the r. Th ey  mean equ al—a nd  be tte r—jus tic e fo r all.  Pla cin g bla cks  on ju rie s does not mean th a t black de fend an ts ar e going to “be at the  sys tem .” They will merely  be tr ie d in accordanc e wi th co ns tit ut iona l ma ndate s. Most Southern  defens e law ye rs now’ feel th a t Negroes  ar e fa r more like ly to con vic t and give stif f pena lties th a t whi tes.  Indeed , in na tio na l surve ys take n in big cit y slums , Negroes ’ ma in concern  wi th police is no t th a t the y ar e br ut al  bu t th a t they are unavailable.  Bla cks ar e more  w orr ied  ab ou t crim e in the st re et s th an  wh ites, and  Negro ju ro rs  an d gran d j ur ie s are l ike ly to pu t a stop to  it.
Indeed , ju ry  stu dies  in rec en t years have  show n th at ju ries  do a fa r be tte r job than  th ei r cr iti cs  cla im ..S ee  gen era lly,  Kalven  & Zeisel, The Am erican Ju ry  (1966).  As th e Sup rem e Court  obse rved in exten din g to st at e co ur ts th e const itu tio na l gu aran tee o f ju ry  tr ia ls  in non -pe tty  cr imina l c as es :
“. . . the mos t rec ent and ex ha us tiv e stu dy  of the ju ry  in crimi na l cases conc luded th a t ju ries  do un de rs tand  the evid ence and come to sound conc lusio ns in most of the cases pre sen ted  to them and  th a t when ju ries  dif fer  wi th the  re su lt nt wh ich  th e jud ge wou ld have  ar riv ed , it  is usua lly  bec aus e the y are serving some of the very purpo ses  fo r wh ich  the y ar e crea ted  and  fo r which they are now employ ed.” Duncan  v. Louis ian a,  391 U.S. 145.157 (1968).
In othe r wo rds , ju ries  hel p ma ke the  law’ wo rka ble  “in sing le cases by apply ing th ei r common-sense no tions of wha t just ice dem and s.” H. Jacobs , Justi ce  in Am erica: Courts, Lawy ers, and the  Ju dicial  Process 118 (1965). It  is  simp le 

logic th at the twelve-mem ber ju ry  has twice  the po ten tia l fun d of common sense and every day  wisdom than  a ju ry  ha lf  it s size. It  ha s twice the  op po rtu nit y to include  a member or two pecu lia rly  sens itive  to the  prob lem before  it —civil or cr im inal— and pecu lia rly  ab le to assess wh ere  tr u th  and just ice sta nd  in an ind ividual case.  And it  ha s twice  the au th or ity and leg itim acy  in the  com munity  by wh ich to ma ke it s own d ecis ions  accep table.
As the  C ourt of App eals  for  th e Fi fth Ci rcuit  note d in Uni ted Stat es  v. Pearson. 448 F. 2d 1207 (5th Cir. 1971). it  is no t enough to inc lude a cross-secti on of the  com mu nity on the  ju ry  rol ls if mi no rit y spok esmen seldom or  neve r have the  ac tua l opj>ortunity to serve on jurie s. The  co ur t quoted from an  ar tic le in the  Missi ssip pi L aw J o u rn a l:
“Regard les s of bow many ven irem en th er e ar e of de fe nd an t’s race, if  none ac tual ly  serve on the ju ry  b ecause  the y ar e peremp tor ily  cha llen ged , the n a form
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of systematic exclusion has  occurred and the  inte nt and purpose of an ent ire  
line of decisions lias been thwarted. . . 448 F. 2d at  2217 n. 25.

The importance  of tru ly represen tative jur ies  is not a new idea. As fa r back 
as 1787, a farmer named Richard  Henry Lee expressed the  notion th at  rep re
sen tative jur ies  hold a place in the  judic ial system, for  without  them it becomes 
isolated,  undemocratic,  and unresponsive to the  chang ing will of the  people. “I t 
is essen tial in every free  country ,” he wrote, “th at  common people should have 
a pa rt and sha re of influence, in the judicial  as well as in the legis lative de pa rt
ment. To hold open to them tlie offices of sena tors , judges, and offices to fill which 
an expensive education  is required, cannot answer  any  valuable purposes for 
them. . . .

"The tri al  by jury  in the  judicia l departm ent,  and the  collection of the people 
by the ir represe ntat ives  in the legislatu re, are  those for tun ate  inven tions  which 
have procured for them, in this country, their  tru e proportion of influence, and 
the wisest and most fit means  of protecting themse lves in the community. The ir 
situation as jurors and represen tatives,  enables  them to acqu ire info rmation 
and knowledge in the affairs and government of the  socie ty; and to come for 
ward, in turn , as the  centinels and gua rdians  of each other.” Richard  Henry 
Lee, “Letters of a Federal  Farmer,” Le tte r IV, October 12, 1787, in Pamphlets  
on the Constitution of the United Sta tes  31G (Pa ul Leicester Ford  ed. 1968).

The place where  the  publ ic m ain tain s u ltim ate  con trol of the civil and criminal 
jus tice  system is in the jury  box. The  final arbi ter of the legal profes sion's 
affa irs is and should be the jury . But  the  jur y can fulfill its  historic  role only 
if it represen ts a wide cross-section of the  community—if it represen ts all  of 
us. The tradit ion al—and  constitutional—compromise between filling the jury 
box with every member of the community and leaving  i ts funct ions to a majority 
of one has  been the twelve-member,  unanimous  jury. It  has served us well. We 
should not diminish it in a gesture toward false  economies. As the  Supreme 
Cour t warned in Ballard  v. United States, 829 U.S. 187, 195 (1946), quoted in 
liabinowitz  v. United Sta tes,  supra, 366 F. 2d at 59-60, in narrowing the com
munity base of the  jury, “ [t] he  inju ry is not limited to the defend ant—there 
is injury  to the  jury  system, to the  law as an ins titu tion , to the community at  
large, and  to the  democratic  ideal reflected in the  procesess  of our  cou rts. ”

Most of your statement and the history you recall of the recent 
past I gather relates to criminal proceedings, particularly in the 
South ; while you realize this is exclusively a civil jury  that we are 
talk ing about.

Mr. Morgan. Yes. Let  me discuss tha t with  you with respect to civil 
juries. The jury  system itself is the grea t arbite r, I believe, in the 
community. For instance, I was involved in some school desegrega
tion cases. In the University of Alabama case, I represented two of 
the four plaintiffs  who sought admission in 1963. But, primarily,  the 
legal defense fund and the NAACP were engaged in the school de
segregation matters.

Now, i t seems to me that  when a person is going to send a child to 
school, a black person in a Deep South county, they somehow need a 
jury  system in thei r county as a protector. When T think  of criminal 
grand  juries, tha t is one protector and criminal tria l juries, tha t is 
another. But, when we thin k of a black workman who is involved in a 
civil damage suit, I know as a lawyer, tha t a white jury  evaluates a 
black person’s injuries quite differently from those of a white person, 
because white people are more valuable to white people and I tru st 
black people are more valuable to black people. Perhaps tha t is the  
way of life, perhaps it is not. And, I know this, tha t if my name is 
Ralph McGi 11 in Atlanta, Ga., and I have a newspaper called the 
Constitut ioin and I  take certain positions th at are unpopular, the law
yers to whom my paper goes for approval on libel action with respect 
to questions of libel, the thought process that I go through  as a citizen 
as I write those articles relates peculiarly to the law of libel and the
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civil jury system with respect to the speech and press activities in the 
Deep South.

Let's go beyond that to other kinds of civil questions with respect to 
a jury. Many of us have been engaged for years  in t ryin g to make cer
tain  that  blacks and other minority people went to law schools and 
came out of law schools and wound up practicing law. I  used to say it  
this way, that  in counties like Lowndes County, Ala., and Greene 
County, Ala., i f it is the lawyer who represents the Southern Railway, 
which may pass through,  who wants to go off and stand  in the school- 
house door during school desegregation and the railroad hits a cow 
and tha t same lawyer who stood in the schoolhouse door represents the 
owner of tha t railroad and he has to face a tr ial jury, with blacks on it. then the likelihood is. his verdict will be affected thereby.

Xow, the black lawyer's life was very difficult, for instance, in a big city in the South. Let's take Birmingham. For  years when a black 
person was injured and went to a black attorney, the black attorney, 
because of the all-white ju ry system, civil court jury  system, took that 
case to a white plaintiff lawyer to file the lawsuit. And the black at
torney never appears. The black victim receives lesser damages. The 
white attorney may or may not share  the fee with the black a ttorney 
but the simple fact remains that  the black attorney in the community, 
without a jury  system in civil cases that  is fair  and across-the-board, cannot practice there and earn a decent living.

So, all of the lawyers th at we come out of the  law school with and 
the southern law schools some of them have done very well. Josh 
Morse, for example, at Old Miss, started out with 33 blacks in one 
freshman class I remember. But men cannot support themselves in 
that system of justice unless they have civil court juries which also in
clude members of the minority groups tha t they may well represent 
in civil righ ts and other kinds of controversial cases. When you think  
of juries in civil cases. I think  it is important to think  this way: Tf 
you are the president of an insurance company, if  you are an insur
ance adjuster, adjust ing a claim with Allsta te or State Farm for a 
black person, your conduct and attitude  with respect to the disposi
tion of the  matter at hand has to relate to the jury  system itself.

Mr. Kastenmeter. T take it this is rea lly a judgmenta l thing, is it  
not? Tn your judgment  this is the case, or  your experience? You do 
not have any statistical data  evidencing the fact? For example, if on 
a 12-person jury  in a given area 4 would be black persons in a one- 
thir d black judicial distric t, do you deny th at with the 0-person jury  
2 would be black? You have no evidence tha t tha t would not be the 
case, have you ?

Mr. Morgan. Xo. T know this though, with double the number, T 
have more chance to have more blacks. And when I  get-----

Mr. Kastenmeter. And it would be t rue r with 24 than with 12?
Mr. Morgan. Certainly. But 24 is not the number that we have come 

through with since 1300. Twelve is. When we look at what you are 
mentioning now. let us take an area like Jefferson County, Ala., with 
just a 25-percent black population. Most of the counties in the South 
are white counties. Of the 600-plus counties in the South, approxi
mately only 100 have more than 50-percent black population. In some 
States you have two strikes to one if  you are in a criminal case. In a 
civil case it is strike on strike or peremptory  challenge on peremptory
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challenge. Some places you have a struck jury  and you come down to 
12. The larger the  jury, as I  understand Professor Zeisel’s figures, the 
more likelihood I have of one or more blacks in a minority  black 
county, and the more likelihood I have of women in the States  where 
there partic ipation in juries is permissive, and thei r number on the 
roll is not equal to men. I  do not want to  see that likelihood legislated 
away.

And, second, my views based upon my experience and not upon 
statistical or empirical studies. T know of none. But T know this. T hear  
from lawvers in Mississippi tha t former Gov. Boss Barnet t has  spoken 
at bar meetings and elsewhere about the fact that black jurors  sure are 
good in plaintif f cases. He is a plain tiff’s lawyer. 1. as member of the 
Alabama Bar Association, know a number of  lawvers who discuss the 
fact that  women keep verdicts down and do not think  “as big  money” 
as men do. Thus. I know there is a different community conscience with 
these folks included on the juries.

As a private practicing lawyer. T know darned good and well that  
there are differing criminal standards of justice, differing sentences. 
For  a black crime against a white, there  used to be the death penal ty: 
for white crime against a white, stern punishment; for white against 
black, less sentence; and for black crime against black, a wrist slap. Tn 
this country the major  fear  of crime is amongst blacks about blacks 
committing crimes upon them. Thus it seems completely reasonable to 
me th at a system of justice which has given black against black crime 
wrist slaps punishment the s tandards of the community in the admin
istration of justice will be low.

Mr. Kastenmeif.r. This morning you have testified against the six- 
person jury  in terms of the South and civil rights cases. These are 
racial questions, and 1 take it tha t that  is the principal thing. Are 
there other reasons that  you would oppose, other than drawing on the 
civil right s experience in the South, that you would oppose the six- 
man jury?

Mr. Morgan. I want to make it clear that I am not just drawing on 
my civil rights experience. I practiced law for a number of years in 
the South as well as handling civil rights  cases. I was handling  pr i
marily noncivil rights cases like any other practi tioner  of the law. 
Second, there is a civil rights effect, but I am not just talk ing about 
civil rights cases. I am talking about the fellow who has a breach of 
contract problem, a person who jus t wants equal justice with respect 
to his property. T think  that the same things  would apply to the rest 
of the country that apply to the South. But. it happens that  is where 
I am from and that  happens to be the place about which I know the 
most. So. that is what 1 testified about. I know from Professor Zeisel’s 
statistics, and from studies made, tha t the likelihood is that in other 
sections of the country where there are smaller percentages of minority 
people in the total community, there is less likelihood tha t they would 
appea r on juries. We want respect f or the jury system. Tha t is more 
important than  all of these “modernization” programs. You know, we 
have so many goings-on, we have many courts, and we hear people 
talk  about l imitation on this or that kind of court work, and say tha t 
judges are overworked. I keep hearing this, you know, but my ap
proach to that is tha t is what they get paid for.

Mr. Cohen. Mr. Chairman, could I ask a question here ?
Mr. K astenmeier. Surely.
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Mr Cohen I believe you stated your concern about the those areas 
where they have a small minority population and their chances being diminished as a result of cutt ing down to the six-man jury. But, 1 do believe you testified earlie r tha t, is it Lowndes ( ounty, where it 
is 80 percent black, and vet there was not any greate r proportion or percentage of black people represented there. If  we are talking about 
the South, are you dealing with a situation in the South where you have a small proport ion of minorities or a much larger proportion of 
minorities?

Mr. Morgan. It  varies as does the rest of the country. In some areas, in say the mountainous counties in the South—down through Vir 
ginia. North  Carolina and along the Appalachian Mountains in Kentucky, where my father was born, down to North  Alabama—there is a very small percentage of blacks; counties have few, if any blacks, in the Deep South. And it varies from few to the many in the black belt population, a be lt which runs across the South and there you have 100 counties with 50 percent or more. I n between those two, you have the same situation you would have, I  trus t, in some sections of Maine.

Mr. Cohen. I  don’t think  tha t tha t would be an appropriate  analogy in terms of black population.
Mr. Morgan. No, but in terms of other populations.
Mr. Kastenmeier. I yield to the gentleman from Massachusetts, Mr. Di-in an?
Mr. Drinan. Thank you very much, Mr. Morgan.
Would you agree with the  dissent in the Colgrove case where Justice Powell says this exceeds the power of the rule as it now exists? Justice Powell disposes of the whole question simply by saying tha t local 

rule 13 is incompatible with the Federa l Rules of Civil Procedure. I mean, is tha t your position ?
Mr. Morgan. Well, let me just go back a littl e bit, if I may. My position is, tha t the jury  system consists of 12 people. If  I had to go to the constitutional question—the Supreme Court decision allows 

the limitations of  the size of  juries, civil or criminal, on the constitutional decisions—I would take the flat l iteral interpreta tion tha t the jury  is a jury  of 12 peers. We moved beyond tha t in Colgrove and looking at this piece of legislation, I have no doubt it would be upheld by the Supreme Court.
Mr. Drinan. They have done it  already.
Mr. Morgan. Sure. So, there is no question in my opinion as to what this Supreme Court will say. It  is consti tutional. My question is, should this be formalized in Federal legislative policy?' It has already been tried out in a number of district s and is now used in 66 Districts, as I understand it.
Mr. Drinan. H ow many of those are in the South ?
Air. Morgan. I  do not  know. I know in some of the very good district s i t is being practiced. J

Mr Drinan. Theoretically, i t is optional and both the plaintif f and defendant have to acquiesce, although when we had testimony in October we had some suggestion tha t it was virtually mandatory  and tha t you cannot cop ou t because they say we only have six people available. I)o you have any background on tha t, t ha t i f both plaintiff and defendant agree, would your objection be as strong?
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Mr.  M organ. My object ion—in  a civi l case, I am alm ost  c er ta in  that  plain tif f and de fend an t can agree to alm ost  any th ing,  you  know, as f ar  as procedura l mat ters  are concerned. W ith  jur ies , you can waive ce rta in  rig hts, if  they  are  meaning fully  waived , an d kno wn abo ut in advance .
Mr. Drin an . Is n’t th at  only wh at the  judic ial  conference is ask ing  fo r ?
Mr. Morgan. Well , t hat  i s n ot the  w ay I  rea d the  b ill. As I rea d t he  bil l------
Mr.  D rin an . We ll, t hey wa nt to make i t permissive  ac ross-the- board  so th at  it  m ay be ha d in eve ry single  judic ial  di st rict  ra th er  th an  t he  63 o r 66. B ut , the y do not, as I rea d the statut e and tes tim ony we h ad  in October, at  l eas t t heoreti ca lly  they do no t w an t t o impose th is upo n any unwi llin g p la in tif f o r a ny  u nw ill ing de fen dant.
Mr.  Morgan. Le t me ca rry it  ju st  a lit tle  bi t fu rthe r,  if  I might. Ab ou t a week or  so ago I was tol d th at in the  St ate of  Ohio the y are  now video  ta pi ng  tri al s.  They video tape  the  tes tim ony of witnesses and the y do it by consent , and when they  finish doing  it by consent , the  Ju dg e comes in and looks at  the  tap e, rules on object ions and in th is  way he handles  six or eig ht tri al s a day .
Now, I know th at the re is a societal  risk in th is even where waive r is required.  I t is the rig ht  of  the  indiv idu al citi zen  to no t have his  c lass exclude d from jurie s, even i f he is n ot a li tiga nt , o r she is not a  li tig an t, and even if he or  she is not involve d in a cri mi na l prosecutio n. Som ehow by the  i nclusion of  people in to ju ry  d ut y and ju ry  service  in large num bers, the respec t fo r the  law and the rul e of  law’is enhanced. So, I am no t t hi nk in g in ter ms of  the  r ight s of  t he  l iti ga nt s alone, I see a pos itive va lue in ju st  a jur y of 12 people.
Mr.  Drin an . A s you may  know, the  p roblem in the  Federal  cou rt is the  incidence  o f to rts . Si xty- eigh t per cen t of  al l ju ry  cases in the  Fed era l court s ari se ou t of  auto acc idents  or  othe r to rts , mostly  autos. Ou t o f 3,600 civ il cases, c ivil  t ria ls,  2,400 perta ined  to automobile s, who got to the  intersect ion  firs t? Do you have equ ally  str on g obj ect ions if  on an op tional basi s, the pl aint iff  and the de fend an t may . wi th fu ll 

consent , fre e consent , say  six- person  jurie s are  sufficient in 68 p erc ent of the cases in the  F ed eral  cou rt?
Mr. Morgan. I  wou ld like to ans wer t hat di rec tly , and I  will , but I wou ld l ike to  make one more observat ion.
Mr. K astenmeier . I f  you will yie ld,  the Cha ir  would like  to po int ou t so th at the  rec ord  is clear,  t hat  the  bil l we are  conside ring makes no pro vis ion  f or  the  re tent ion o f th e 12-man j ur y wha tsoe ver . I t  reads: “T he ju ry  sha ll con sist  of  six ju ro rs  unless the  pa rti es  sti pu la te  to a lesse r numb er. ”
Th ere  w ould  be no pro vis ion  w hatsoever  f or  more th an  a  s ix-per son  ju ry , unde r any circum stance s in civil  cases, as I  un de rst an d it.
Mr . Drin an . M r. Ch air man , is th at  the  only bill  available?  Is  t hat  wh at the  ju dic ial  con fere nce  has endo rsed  ?
Mr. Morgan. Th at  is my u nd ersta nd ing .
Mr.  K astenmeier. Th at  is I I.R . 8285 .1 un de rs tand  that .Mr. Drin an . A ll rig ht .
Mr.  Morgan. That  was my un de rst an ding  and mv tes tim ony was dir ected  to th at  n onper missive bill . Bu t, I  do th in k you hav e rai sed a good po in t wi th resp ect to 68 p erc ent of  the  cases be ing  tort  cases. At  
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the Fifth  Judicial Conference th is year. I was on a panel where we 
were t alkin g about the limitat ion of prisoners' right s cases and the 
limitation of section 1983 civil r ights  actions. Now, we have hills pend
ing in Congress to limit habeas corpus.

Constantly when I  hear about making courts efficient, what T hear 
about doing is something that deprives or takes something away from 
a class o ther than those in business or industry. Securities and Ex 
change cases, Inte rsta te Commerce Commission cases, nobody talks 
about t aking  those away from the Federal court system. Now. I think 
it is correct th at most cases in Federa l courts need not lie there anyway. 
They could be done as well in the State courts. The cases tha t the 
Federal judges, some of them, and some Supreme Court Justices 
now. and some Members of the  Congress, constantly are trying to get 
out of the Federal courts are the very cases tha t Federal courts, since 
the Civil War. have been designed to serve. There is no longer any 
question hut tha t the prime reason for existence of the Federal  ju 
diciary protect the constitutional rights  of the citizens of the United 
States, and to afford citizens a forum for effecting thei r constitutional 
rights . W hat we have become involved in in this country, through our 
Federal court system, is thi s g iant crush of commercial claims, claims 
from business interests, claims with respect to securities cases. Yet the 
constant  trend is to get rid of civil rights actions field for individual 
persons. T hat is exactly what is happening, and tha t is exactly what 
people are always talking about getting rid of when they talk about 
getting rid of cases. But, if we are going to have those cases in Fed 
eral court, if we are going to have tha t G8 percent, then I want a 
cross-section on those juries to consider them, and I think it is by f ar 
better th at we have it.

Mr. Drixax. All right,  then. Mr. Morgan, will the ACLU, in due 
course, come to  some recommendation on how soon—you say in your 
testimony righ t now you are opposed to H.R, 8285 and any legisla
tion th at would cut back the size of Federal juries on the grounds that 
such a reduction would adversely affect the nature of the jury process. 
Well, do you anticipate that  they will he unalterably opposed, even 
to some concession even, say, in the area of tort law ?

Mr. Morgax. Oh, yes.
Mr. Drixax. Would they consider, or would you consider some type 

of a compromise? Fo r example, the Fair  Housing Act of 1908 recently 
the Supreme Court granted certiorari in the case out of the seventh 
circuit, which held the seventh amendment requires a ju ry in damage 
cases. Would you be happy  or would you even propose something 
wherein civil right s cases, or where the plainti ff strongly wanted a 
12-man jury, the 12-man jury  should he retained, but  in other matters,  
such as the tort  area, the 6-percent jury would be allowed ?

Mr. Morgax. No, and the reason for  th at simply is what T was d is
cussing with Congressman Kastenmeier. If  a lawyer is going to prac
tice law in a town—and sometimes lawyers have an awfully  hard time 
in the community they practice in if they take really controversial 
cases—he has to have a jury  system he can go to for other clients that  
pay him fees. In our system, t ha t is the way it works. l ie  has to be 
able to defend a person before tha t jury  system and not have a client 
say, I  can't go to George. I like him and he is a great lawyer, except
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when he goes before a jury in this community they are going to rule 
against him because they know who he is. li e’s t hat  black lawyer or 
tha t Spanish-speaking lawyer or tha t white lawyer who takes cases 
for minority groups in tough situations. lie has got to he able to earn 
a, living or cannot stay there. And if he cannot s tay there, then we all 
turn  around and say—well-----

Mr. Hrinan. All right . One last question.
Consider the predicament of the subcommittee, that  the Judic ial 

Conference has recommended this and 66 of the Federal distr ict 
courts are doing it anyway. They are going to continue to do it. The 
number will extend. The claim they have a mandate from the U.S. 
Supreme Court, even though it was five to four, and that  they are 
going to do it independently of what this committee or the Congress 
does. So. the only hope righ t now, it seems to me, is for the Congress 
to get some type of a compromise where some of the objectives you 
speak about so eloquently are, in fact,  realized in the law. And I would 
say some type of a compromise where fai r housing cases or similar 
cases do, in fact, have an exemption from the mandatory six-man jury  
in civil cases.

Mr. Morgan. Why not just deprive the Federa l court o.f jurisdiction 
in those Federal cases ?

Mr. Hrinan. Where would they go ?
Mr. Morgan. Let them go back to the State courts.
Mr. Hrinan. Well, tha t is something else. And fair  housing, tha t 

is something else, also. What I am asking for, Mr. Morgan, is some 
testimony which helps us with our task, and which helps to correct 
the de facto situation  which will continue if we do nothing.

Mr. Morgan. My response to that , Congressman Hrinan. is this : 
Many of the Federa l judges in this country are great people and won
derful judges. Some value the Constitution more than  their  own 
lives and certainly thei r own personal comfort and convenience. But, 
as a group, judges as with all of us, have their  own interests. I feel 
certain tha t judges and many lawyers feel tha t judges and lawyers 
have a lot more sense than juries. Some folks always seem to think 
they have more sense than  the  people. Now, I don’t believe that  I  have 
to partic ipate  in the  process by compromise when, in fact, they want 
to go off and do something .'Let  the judges cut the size of juries. 
Lettthem do it. But don’t formalize it by legislation.

Mr. Hrinan. Hid the ACLU, did you intervene in the Colgrove 
case ?

Mr. Morgan. T did not but I  do not recall whether the ACLU did.
Mr. Hrinan. Well, I wished you had saved the day then, instead of

n °Mr. Morgan. I wish we had, too. But, you know what  they say when 
you do not save the day early enough, you do it when best you can and 
I thin k the best time is now.

Mr .K astenmeier. The gentleman from Illinois . Mr. Railsback.
Mr Raiijsback. Mr. Morgan, I note that Mr. Hixon, who appeared 

before us from the Justice Department, made the point that you are 
making about the representa tive character of a community as ta r as 
reducing i t from a 12-man to a 6-man jury. He makes the  poin t, when 
he savs’th is : “One point might be worth special mention regarding  
the effect of "oing from 12 down to 6 on the jur ies representative  char-
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acter in terms of bringing all viewpoints in the community to bear in the trial process. It  probably is t rue tha t a six-man jury  will not be as representative in communities th at arc highly stratified or ethnically or racially diverse.” and then he goes on to say: “However, a jury, afte r all, is not intended, is not supposed to be a political organ.”
I am just trying to understand in my own mind why it would necessarily follow that a six-man jury  would not be as representative, if you reduce tho number of peremptory challenges, like this bill reduces it down to two. Can you explain that  for me? 1 do not  quite understand that.
Mr. Morgan. Yes. I would like to come at it backward, if I can. Firs t of all, 1 would also oppose the reduction of peremptory challenges to two. I am interested in the panel they are selected from being fair in the first place and I am, interested, second, in minority participat ion in juries in the greatest number possible. But, I am, third , also somewhat disturbed about reductions in challenges. If  you have got the largest number—I am not a mathematical expert. But, for example, on the peremptory challenges in the case in Mississippi involving the Philade lphia, Miss., murders which was a criminal case where the peremptory challenges, 18 of them, were exercised by defendants associated with the Ku Klux Kian to get rid of blacks on the panel and resulted in an all-white jury  of seven women and five men. And, as a result, th at was a different kind than  the-----Mr. Railsback. Was tha t Pickens?
Mr. Morgan. No, tha t was not Pickens County, which is Alabama. 'Phis involved Neshoba County, Miss. You will’ recall in 1974 three people went to Neshoba County and were killed there. There was a civil rights prosecution in Federal court. Thereafter, the defendants were indicted by an all-white grand jury in the southern district of Mississippi. When the indictments were re turned, we entered the case against Federal court J udge Cox and the clerk and jury commissioner to set aside the indictment and to in tegra te the grand  jury. Thereafter, the Federal Government dismissed the indictment. Mr. Doar prosecuted that case, incidentally. But, the peremptory challenges, even if exercised, a person does not actually appear on jury  duty, you actually get a different kind of person on the jury because of the challenged person's absence. At least tha t is the theory. On the mathematics of  it, I would leave t hat  or defer to Professor Zeisel, who is a witness coming on, who can provide you the figures fa r better than I can. With  me, if you have 12 folks to draw from, you are  much more likely to have somebody from a minority group there. Who do I  rely upon for that? Professor Zeisel, who is appearing as a witness, after me.
Mr. Railsback. I)o they now reduce the number of peremptory challenges where a Federal court decides, and if the party  so stip ulates, to reduce the number of jurors?
Mr. Morgan. 1 believe they do.
Mr. Railsback. Is tha t done also by stipulation?
Mr. Morgan. I think so, yes, sir.
Mr. Railsback. OK. Thank you.
Mr. Morgan. That  is my understanding.
Mr. Kastenmeier. The gentleman from Maine?
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Mr. Coiien. Thank you. Mr. Chairman. I don't have any fur the r 
questions except perhaps just an observation. I think, Mr. Morgan, 
you said something to the effect tha t in your experience the  progress 
o f  man has been achieved not throu gh judges but throu gh juries. And 
r would suggest perhaps tha t the Warren court migh t stand  as a 
refutation  of tha t pa rticular statement.

Mr. Morgan. 1 on will notice that I gave tha t as an exception. From 
1954 to 1968 we were very fortunate but tha t is the only time tha t I 
can recall in human history  that tha t is true.

Mr. Coiien. And I would also assume that  by you r prior experience, 
at least in the South, tha t justice was not accomplished by jur ies?

Air. Morgan. Not until  we desegregated them, and that  is just the 
way I want, to keep them.

Air. Coiien. Thank you. Tha t is all I have.
Air. Kastenmeier. In conclusion, may I ask yo u: Have you had 

occasion to practice before a six-person jury  ?
Air. Morgan. No.
Air. K astenmeier. One other question : Your organization. I take it, 

has still not taken a position on whether or not the three-judge court 
ought to be abolished ?

Air. Morgan. No, the organization took an early position t hat  it  had 
no objection to the abolition of the three-judge court. It is a position 
tha t I would personally like to have reconsidered and I thin k it will 
be probably reconsidered within the organization.

I, personally, and not for the organiza tion, come to the conclusion 
as a person who has litigated before three-judge courts quite often over 
the past years, t ha t in civil r ights cases they should be retained . They 
afford the pleader certain options, certain options for a person defend
ing the righ ts of human beings under the Bill of Rights . And, as an 
attorney , I would prefer in civil right s cases tha t they be retained.

Air. Kastenmeier. Thank you very much for your testimony this 
morning, Air. Morgan.

Air. Morgan. Thank you.
Air. K astenmeier. Next the Chair would like to call Air. Nathaniel 

Jones, who is the general counsel o f the National Association for the 
Advancement of Colored People.

Air. Jones, you are most welcome.

TESTIMONY OF NAT HAN IEL JONES, GENERAL COUNSEL, NA
TIONAL ASSOCIATION FOR THE  ADVANCEMENT OF COLORED
PEOPLE;  ACCOMPANIED BY CLARENCE MITCHELL, DIRECTOR,
WASHINGTON OFFICE, NAACP

Air. J ones. T hank  you.
Air. Kastenmeier. We have your statement. It  is a brief sta tement. 

If  you wish, you may proceed from it, o r in any event, without  objec
tion, it will be put in the  record.

[Mr. Jones’ prepa red sta tement follows:]
Statement of Nathaniel R. J ones, General Counsel, National Association 

for the Advancement of Colored People

I am Nathanie l R. Jones , General Counsel of the National  Assoc iation for 
the  Advancement of Colored People, with  headquart ers  in New York City. The 
Nat ional Association for  the Advancement  of Colored People is the largest and
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oldest civil rights  organizat ion in the nation, with branches  in 1,700 communities
a C ln S m t1caLa?ity of General Counsel of the  NAACP I have  occasion to deal 
with the concerns of Negro Americans on a var iety  of subjects. None is more 
pressing tha n the  preception of black people of the  jud icia l process, both c d 
and criminal.  Fo r that  reason, I am pleased to accept your  invi tation,  Mr. ( ha ir 
man, to comment on II.R. 8285 and  S. 271.

granted.
including civil rights  cases. O«o-I shall first  address  myself to II.R. 828.).

The  most commonly litig ated claim of denia l of equal protection of law 
involves rac ial  discr imination  in jury selection.1 Although these cases invohe d 
criminal proceedings,  the question of th e exclusion  of blacks from jur ies  rema ins 
a burn ing quest ion in civil cases. With  Negroes’ increased mobility, and thei r 
gre ate r sophistication  more and  more are inclined to redress  grievances thiougli 
litigation . With thi s expanded use of the  court s has come gre ate r involvement 
of blacks  as jurors . Paving the way for  this par ticipat ion  on civil jur ies  have 
been the  decisions  of the  Suprem e Court outlawing  the  racial exclusion of per
sons from juries. The cases of Ave ry v. Georgia, 3]5 US 559; ll/i itws v. Georgia, 
885 US 5',5; Strain  v. Alabama, 880 US 202; Carter v. Jury  Commission of Green 
County, 396 US 320; and  Turner  v. Fouchc 396 US 3J,6, detail the  tremendous 
hurd les black people have faced in obta ining racially represent ative juries. 
Again, these  are largely  rela ted  to crim inal  proceedings but  I emphasize th at  
the exclusionary prac tices  which inhered  in criminal tri als stubborn ly obtain 
in civil proceedings. Now tha t jur ies  are becoming more expansive and  inclusive 
in term s of race, we of the  NAACP fear  th at  a reduct ion in the  size of jur ies  
from 12 to six will undercu t this advance and adversely affect the chance  of 
blacks receiv ing fa ir trea tme nt.

The NAACP has brought a sub stantial number of cases in fede ral cour ts 
around the  country  in which damages are sough t for the viola tions  of t he ir civil 
rights . We have found th at  one of the  most effective curativ es in the are a of 
police abuse and othe r “color of law” excesses is this resort  to money damages. 
Of course when money damages are sought, the  defendan ts are  entitled to a  tri al  
by jury . By shrinking the  jur ors to a number of six reduces  the  likelihood of 
blacks and  o the r mino rity group  members being made a pa rt of the ju ry  an d pa r
ticip ation in the  delib eration process. This will have direct adverse effect on the 
adm inistration of justice, and perpetuat e the  “blue ribbon” perception of juries. 
Effectively  foreclosed would be a number of citizens who are  desirous of tak ing  
part in the  vital job of weighing evidence  and dispensing justice.

For  these reasons the NAACP opposes II.R. 8285 as being a step backward  and 
legislation  which would render  meaningless much of the  progress th at  has  been 
made in extending jur y service  to more citizens. A f ur ther  concern the NAACP 
has is the inev itable supp ort this would give to those who desi re to tam per  with  
jur ies  in criminal cases. In my view, H.It.  8285 is a forerunne r to the  t ota l eliminat ion of the  jury system in this country.

With respect to S 271, I wish to make a few observations . The NAACP brings 
and supp orts  a wide variety of civil rights  cases  in all pa rts  of the  country.  Many 
of these  cases, be they in the school desegregation area , voting rights  or criminal 
areas, often  seek to involve the  3- judge cour t provisions. It  should be noted that  
those are  cases in which vital  human  rights  issues are  at  stake requ iring expe
ditio us resolu tion. Fur thermore, these  are  cases which often challenge local 
vested intere sts  and long established policies in communities around the nation. 
U.S. Distr ict  Court, judges come from these  communities and are or have been 
associated with  the architect s or perpetuators  of the policies under challenge. 
Me have noted, with  deep respect,  th at  some judges have stood for  justice  in 
the face of strong parochia l winds. They have risen above the social and political 
struc tur es from whence they  came. We would be closing our eyes to real ity,  how
ever, were we not to acknowledge awarene ss of the process by which many law-

1 F a” v. Vci r York  332  U.S . 261  H oy t v. Fl or ida 36S  U.S . 57 : W ith er sp oo n  v. Il lino is  391 U.S . 510.
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yer s are  se le ct ed  fo r th e fe dera l be nc h. I t  wou ld  be ex pe ct in g su pe r- hu m an  
po wers on  th e p a rt  of  th e  ju r is ts  to  ex pe ct  th a t an  im m ed ia te  tr ansf orm ati on  
oc cu rs  and  th ey  su dd en ly  bec ome in se nsi tive to  th e feel ings , in cl in at io ns an d 
pre di le ct io ns  of  th os e wh o part ic ip a te d  in  th e ir  el ev at io n to  th e  be nch. I mak e 
th is  po in t in  ex pr es si ng our  de ep  co nc ern ov er  th e ex clus ion of civi l ri gh ts  ca se s 
from  th e t hr ee -j ud ge  c ourt  p ro vi sion s o f S 271.

1 am  aw are  of  th e arg um en ts  be ing ad va nc ed  in su pp ort  of  st ep s to  re lie ve  
th e  Sup re m e C ourt ’s do ck et.  Moreover, I no te  th a t sin ce  1968 civi l ri gh ts  ca ses 
ha ve  const it u te d  th e  g re a te r nu m be r of 3- judg e cases. F or in st an ce  in 1970, 
th e nu m be r w as  162 ou t of  29 1;  1971. 176 ou t of  318 an d in  1972, 166 ou t of 310. 
W hat th es e fig ur es  sa y to me,  howe ver, is th a t th e 3- judg e court  is  a hi gh ly  de 
si ra ble  m ec ha ni sm  fo r de al in g w ith  se ri ou s co nst it u tional  pr ob lems fa ci ng  c it i
zens.  Why  sh ou ld  a mec ha ni sm  th a t is  so high ly  ut il iz ed  be cr ip pl ed , or  wo rse , 
el im in at ed ? A tt en ti on  m us t be pa id , Mr . C ha irm an , to th e re as on s th e  st a ti st ic s 
a re  w hat th ey  ar e.  F or in st an ce , am on g th e  re as on s th e civi l ri gh ts  ca se s out
nu m be r th e ot he rs  is  th a t 3- judg e court s a re  more re s is ta n t to  loca l inf lue nce 
and th e m em be rs  wh o co nst itu te  th e co urt  ca n th er eb y de al  w ith th e is su es  w ith  
g re a te r co nc ern fo r th e m er it s an d th e law .

F u rt h e r,  candor d ic ta te s th a t I re m in d you of  a po ss ible re ac tion  of  blac k 
A m er ic an s to  S 271 an d an y o th er  m ea su re  de sign ed  to ex clud e civ il li g h ts  ca ses 
from  th re e- ju dg e co urt  co ns id er at io n.  I t  w ill  be vie wed  as  one mor e a tt em p t to  
ch an ge  th e  ru le s of  th e ga me — ru le s th a t Neg roes  ha ve  been ab le  t o us e po si tiv ely 
to  de al  w ith  th e ir  ad ve rs it ie s.  For ci ng  al l ci vi l ri gh ts  ca se s be fo re  sing le  judg es , 
and th en  up  to  co urt s of ap pea ls  may  so fr u s tr a te  Negro  li ti gan ts  th a t th ey  mig ht  
well  co ns id er  ab an do ni ng  th e ju dic ia l pr oc es s as  a m ea ns  of ob ta in in g re dre ss  of  
wr ongs . T his  wou ld  be a tr ag ed y,  fo r i t  w as  th is  lack  of  fa it h  in  th e ju dic ia l 
sy stem  t h a t sp ar ke d m uch of  t he  c ivi l d is ord er s of  th e  s ix tie s.

So co nc erne d w as  th e NA AC P by th e  pr op os al  of  Chief  Ju s ti ce  W arr en  E. 
B urg er  to e lim in at e th e th re e- ju dg e co urt  mad e in a co py righ ted in te rv ie w  in  
th e Au r/e st 21 st  is su e of  E7.8. New s an d W or ld  Rep or t,  an d la te r in  an  ad dre ss  
be fo re  th e  Amer ican  B ar Assoc ia tio n on Aug us t 14, 1972, th a t Roy W ilk ins,  ou r 
ex ec ut iv e di re ct or,  is su ed  a ring in g st a te m ent wh ich  I wi ll sh are  w ith yo u:

“W e a re  a la rm ed  by th e  su gg es tio n of  Chief  Ju st ic e  W ar re n  E.  B urg er  to  
ab ol ish th e th re e- ju dg e fe der al  co ur t, coming , as  it  does, a t a tim e whe n th e 
po licy of  th e  N at io nal  A dm in is tr at io n is  to  urg e de lays  of fe der al  co urt  ord er s 
in  sch ool de se gr eg at io n cases. Such de la ys  h u rt  bl ac k A mer ican s.

The  tl ir ee -jud ge  fe de ra l co urt  s ta tu te  has  been a pri nc ip al  ve hi cle on wh ich  
m in or it ie s ha ve  re si st ed  op pr es sive  s ta te  le gi sl at iv e an d adm in is tr a ti ve  ac tio ns . 
T h a t th e  Su pr em e Cou rt ca se  load  has  in cr ea se d under  th a t s ta tu te  is no t a 
re as on  to  condem n it . R at he r,  th is  i ncr ea se  sp ea ks  eloq ue nt ly  of  th e  e x te n t of  t he 
fa il u re  of  st a te s  to  hono r, an d in  some ca ses, to  ab ri dge  th e  co nst itu tional  
ri gh ts  of  m in or it ie s. ”

Mr.  C ha irm an . I tr u s t th a t th es e co nc erns  w ill  ca us e you r co m m it tee to  ta ke 
pa us e and ag re e w ith us  th a t th is  le gi sl at io n,  ra th e r th an  im prov e ju dic ia l 
m ac hi ne ry , w ill  ha ve  a  st if ling  effect.

Mr. J ones. Thank  you, Mr. Chairman, and members o f the com
mittee.

I am Nathaniel B. Jones, General Counsel of the National Associa
tion for the Advancement of Colored People, with headquarters in 
New York City. The National Association for the Advancement of 
Colored People is the largest and oldest civil rights organization in the 
Nation, with branches in 1.700 communities across America.

Mr. Kastenmeier. Incidental ly, perhaps I should also observe, 
?Jr. Jones, tha t with us this morning is an old friend  of the com
mittee. Mr. Clarence Mitchell of your organization.

Mr. J ones. Of whom we are extremely proud.
In my capacity of General Counsel of the NAACP. I have occasion 

to deal with the concerns of Negro Americans on a variety  of subjects. 
None is more pressing th an the perception of black people of the judi 
cial process, both civil and criminal. For tha t reason, I am pleased 
to accept your invitation, Mr. Chairman, to comment on II.B. 8285 
and S. 271.
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IT.R. 8285 is the bill which would amend title 28, United  States Code, to provide in civil cases for juries  of six persons and for two peremptory challenges per p arty  in a civil case or a noncriminal case in which a right  to trial  by jury  is otherwise granted. S. 271 would eliminate three-judge courts in a number of categories, including civil rights cases.
I shall first address myself to IT.R. 8285.
The most commonly litigated claims of denial of equal protection of law involves racial discrimination  in jury  selection. Although these cases involved criminal proceedings, the question of the exclusion of blacks from juries remains a burning question in civil cases. With Negroes’ increased mobility, and their  greate r sophistication more and more are inclined to redress grievances through  litigation . With this expanded use of the courts has come greater involvement of blacks as jurors. Paving the way for this participation on civil juries have been the decisions of the Supreme Court outlawing the racial exclusion of persons from juries. The cases of J. very v. Georgia* 345 1 ’.S. 559; IPfoVws v. Georgia* 385 1 ’.S. 545: Swain v. Alabama* 380 U.S. 202: Carter v. Ju ry  Commission o f Green County, 39G U.S. 320; and Turner v. Fcmelie 396 U.S. 346, detail the tremendous hurdles black people have faced in obtaining racially representative juries. Again, these are largely related to criminal proceedings but I emphasize that the exclusionary practices which inhered in criminal tria ls stubbornly obtain in civil proceedings. Now what juries are becoming more expansive and inclusive in terms of race, we of the NAACP fear that a reduction in the size of juries from 12 to 6 will undercut this advance and adversely affect the chance of blacks receiving fair  treatment.
The NAACP has brought a subs tantial number of cases in Federal courts around the country in which damages are sought for the violations of thei r civil rights. We have found that of the most effective curatives in the area of police abuse and other “color of law” excesses is this  resort to money damages. Of course when money damages are sought, the defendants are entit led to a trial by jury. By shrinking the jurors  to a number of six reduces the likelihood of blacks and  other minority group members being made a par t of the jury  and part icipating in the deliberation process. This will have direct adverse effect on the administrat ion of justice, and perpetuate the “blue ribbon” perception of juries. Effective ly foreclosed would be a number of citizens who are desirous of tak ing par t in the vital job of weighing evidence and dispensing justice.
For  these reasons the NAACP opposes IT.R. 8285 as being a step backward and legislation which would render meaningless much of the progress tha t has been made in extending jury  service to more citizens. A fur ther concern the NAACP has is the inevitable support this would give to those who desire to tamper with juries in criminal cases. In my view, II.R. 3285 is a forerunner to the total elimination of the jury system in this country.
With respect to S. 271, I wish to make a few observations. The NAACP brings and supports a wide variety  of civil rights cases in all part s of the country. Many of these cases, in the school desegregation area, voting rights or criminal areas, often seek to involve the three-judge court provisions. It should be noted that these are
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cases in which vit al hu m an 'ri gh ts  issues are  at stake requ iri ng  expe
dit iou s resolu tion . Fu rth ermore, thes e are  cases which of ten  ch al 
lenge  local vested int ere sts  and lon g establ ished polic ies in com mu
niti es aro und the Nation . U.S . Dis tri ct  Co ur t judges , as we know, 
come from thes e com muniti es and are or  hav e been asso cia ted  wi th  
the arc hit ec ts or  pe rpetua tors  of  the  policies  un de r cha llen ge.  M e 
have noted  on many occasions, wi th deep  resp ect  I  m ight  add, wi th  
deep  appre cia tio n, th at  some judges  have  stood fo r jus tice in the  lace 
of str ong pa roc hia l winds. They hav e rise n above th e social  a nd  p ol it i
cal str uc tures fro m whence the y came.  We wou ld be closing ou r eyes 
to rea lity , however,  were we not to acknowledge awar eness o f th e proc 
ess by whi ch ma ny law yers are  selected  fo r the Fe de ral bench . I t 
would be expecting  super-h um an pow ers on th e par t of ju rist s to 
expect th at  an immedia te tra ns fo rm at ion occurs and the y sud denly  
become insens itiv e to the fee ling s, inc linations, and predilections of  
those  who pa rt ic ip at ed  in th ei r elevat ion  to  the bench. I  make th is  
po int  in expre ssing  our  deep conc ern ove r t he  ex clus ion of  civil righ ts  
cases f rom  th e three -ju dg e court p rov isions o f S.  271.

1 am fu lly  aware  of the  arg um ents being  adv anced in su pp or t of  
steps to relieve  the Supre me  Co ur t's  docket.  Moreover, I  note  th at  
since 1968 civi l rig ht s cases hav e constitu ted  the gr ea te r numb er of  
three -ju dge court  cases. Fo r ins tan ce in 1970, the numb er was 162 
out of 291; 1971, 176 out of 318, and in 1972, 166 out of  310. W ha t 
thes e figu res say  to  me, however, is th at  the thr ee -ju dg e co ur t is a 
hig hly  desirable mechanism  fo r de al ing with  ser ious cons titut ion al 
problems facing  citizens.

Mr. K astenmeier. M r. Jon es,  may  I in te rr upt you  at  t hi s po int ?
Is  no t th e forum  of the thr ee -ju dg e court manda tory  for  those cases ?
Mr. J ones. I t  all  dep ends. I t depen ds on wh eth er a sta tu te  or  a 

Federal  o r S ta te  st atut e is be ing  attack ed .
Mr. K astenmeier. I f  it  is, it  is ma nd ato ry?
Mr. J ones. I f  the  Dis tri ct  J ud ge  to w hom the  case is p res ented  feels 

th at  i t is a  p ro pe r case fo r invocation  o f t he  th ree -ju dge c ou rt,  he then  
consults the chief  jud ge  of the  Ci rcu it.  An d if the  chief  judg e of the  
Ci rcui t c oncurs,  he will  imp ane l a three -ju dg e cou rt. A Dis tr ic t Co ur t 
does h ave  some d isc ret ion  in de ter mining  w hethe r t he  issue is a pr op er  
one fo r the th ree- judg e court.

Mr. K astenmeier. The po in t th at  I  am in qu iri ng  abo ut is th at  it 
is no t real ly at  th e option of  the li tiga nt ? I t  is no t a fre e choice 
wh eth er the  li tiga nt  in a civi l righ ts  case goes to a th ree- judg e co ur t 
or not?

Mr. J ones. W ell , I th in k to th is  ex ten t it wou ld be, Mr . Ch air man , 
the  ple ader,  the dr af te r,  the  law yer can,  if  he is experie nce d in the 
civi l righ ts  are a, fas hio n his  pleading  in such  a way  as to  make  it a 
proper m at te r fo r a thr ee -ju dg e co ur t or  he can  d ra ft  it  alon e othe r 
lines which wou ld make it a prop er  m at te r fo r a single  jud ge  to 
han dle . I th ink to  th at  e xte nt he can con tro l, in a sub sta nt ial  way,  t ha t 
de termination.

Mr. K astenmeier. I  will  follow’ up th is  question lat er . Tha nk  you.
Mr.  J ones. All  r ight .
As I  was sayin g, in ou r view, these figures lead to the  conclus ion 

th at  th is is a high ly  des irab le mec han ism fo r de ali ng  wi th the civi l



righ ts  problems. And  so we ask, why should a mechanism th at  is so hig hly  utili zed  be cri pp led , or  worse, eliminated ? At ten tion must he paid,  Mr. Ch airma n, to the  reasons the sta tis tic s are  wha t the y are.  Fo r instance , among  the  reasons the  civil rig ht s cases out numb er the  oth ere  is that  thr ee-judge cou rts,  as many law yers know, are  more res ista nt to local influence and  the  members who con sti tute the  court can the reb y deal with  the  issues with  gr ea ter concern fo r the  merits  and the  law.
Fu rth er , can dor dic tates that  I rem ind you of a possible reaction of black  Americans to S. 271 and  any oth er measure  des igned to exclude  civil rig ht s cases from thr ee-judge cou rt con sidera tion . It  will be viewed as one more att em pt  to change the  lades o f the  irame—rules  th at  Negroes have been able to use posi tive ly to deal with thei r ad vers ities. Fo rcing  all civil rig hts cases befo re sing le judges, and  then up to cou rts of app eal  may  so frus tra te  Negro lit igan ts th at  the y might well conside r aba ndoning  the  jud icia l process as a means -of  ob tai ning  redress  o f wrongs. Th is would be a tra ge dy , for  it was thi s lack  of  fait h in the  jud icia l system tha t spa rke d much of the  civil dis orde rs of the  s ixties .
So concerned was the  NA AC P by the  prop osal of Chief  Justi ce  M a rre n E. Burge r to eliminat e the  thr ee-judge cou rt made in a c opy rig hted  interv iew in t he A ugust 21 issue of  I ’.S. News & World R eport, and lat er in an add ress befo re the American Bar  Asso ciat ion on Au gust 14, 1972, that  Roy Wi lkins,  our executive  director,  issued a rin ging  s tatem ent which  1 will sha re with you:
We are alarmed by the suggestion of Chief Jus tice  Warren  E. Burger to abolish Iht* three-judge Federal court, coming, as it does, at a time when the policy of the natio nal adminis trat ion is to urge delays of Fede ral court  orders  in school desegregation cases. Such delays h urt  black Americans.The three-judge Federal court  sta tut e has been a principal vehicle on which minor ities have resisted oppressive State legislat ive and adm inis trat ive actions. '1 ha t the Supreme Court  caseload has increased under tha t sta tut e is not a reason to condemn it. Rather,  this increase speaks eloquently of the extent of the fail ure  of States to honor, and in some cases, to abridge the const itutio nal rights  of minorities.
Mr. Chairma n, I trus t th at  these concerns t ha t I have  exp ressed and those  con tained in the  quo tat ion  that  T have sha red  with  you from  Mr. Wilk ins  will cause your  committee to take pause and  agre e with  us th at  thi s legisla tion , ra th er  than  improve judic ial  machinery , will have  a stif ling  effect.
Thank you very much.
Mr. K astexmeiek. Th an k you. M r. Jo nes .
When did  your  organiz ation  take  a posi tion  on both  of these m at ter s? Ha s it been recently or  has it been a pos ition held  by your  or ganiz ation  f or  some time?
Mr. J ones. It has  been a consistent p osition.
Mr. Kastexmeiek. One of  the  reasons I asked is th at  ea rlier  the  Civi l Righ ts Commission had no objection  to the  abo lition of  the  thr ee-judge court and pre sum ably it would  reflect the  view of mino rities  and  pa rti cu larly  the  view of. I should th ink , of black people. I per son ally  wonder to wha t extent  these have been perceived , both of these  measures, as poss ibly com promis ing the  jud icial system as rega rds the  rig hts of black  Americans.  I)o you know  why ? Are you
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aware of why the Civil Rig hts Commission would not have opposed 
the abolition of the three- judge court, as well as the XAA( P?

Mr. J ones. No, 1 am not, Mr. Chairman. 1 have been the general 
counsel of the XAACP since 1969, and a t no time, d uring that period 
of time did the Civil Righ ts Commission consult with our organiza
tion with respect to our views on these two matters. I am not aware of 
the date or the period of time in which the Commission took its posi
tion but I think one of the reasons t ha t we are so sensitive on this 
issues, as reflected in Mr. A\ ilkins statement , is th at with the change 
in the policy of the national administra tion in 1969, we felt tha t we 
were being beseiged, and that the rules were being changed all around 
us. As it was, we have a national  administra tion instead of coming in 
on the side of plaintiff s seeking desegregation of schools, and those 
who were interested in advancing the interests of minorities,  we were 
suddenly- confronted with hostili ty, and so that caused us to become 
increasingly concerned and defensive about any measures that  would 
be an incursion and invade the opportunit ies we have in protec ting and 
advancing our r ights.

Mr. Kastenmeier. Speaking for myself, and 1 thin k certainly the 
majority of the members of this subcommittee on both sides, if we 
were convinced tha t these changes would be detrimental to the right s 
of black Americans, or any Americans, we would certain ly not want 
to approve them. Pa rt of our dilemma a t th is point is whether  opposi
tion is based on suspicion or  fears of what might  happen rather than 
the proven case tha t the changes would be detrimental to any group 
of Americans. I am not sure it can be demonstrated one way or the 
other. Rut, I did want to share wi th you my feelings tha t the question 
really is. is this merely a suspicion tha t certain things could happen 
but probably won't, and accordingly, we must respond to tha t or 
whether demonstrably, righ ts of people are compromised by these 
changes. And, as I say, that is the major question.

Mr. J ones. Well, I can understand, Mr. Chairm an, but let me say, 
and it is quite difficult, I guess, to transmit these concerns with the 
real feeling tha t we have. Let ’s take the jury proposition. We have a 
network of lawyers all across the country who are involved in civil 
rights cases. We are always urging the use of the judicial route as a 
means of solving problems. If  we get a complaint from California or 
from Ohio, from Mississippi, about a police officer who cracked some
body over the head; who inflicted bru tality upon a person, who falsely 
arrested an individual under color of law, ra ther tha n have big protest 
meetings, and going into the streets, we say, use section 1983, go into 
Federa l court and sue, get some damages, hit them in the pocketbook 
because this is the real effective remedy. So. we are doing more and 
more of this. We are gett ing damage awards in many cases. Rut, if 
when you sta rt succeeding in th at area, going down that road, you are  
suddenly faced with a reduction in the size of  the juries.

We do not have the mathematical formulations tha t may convince 
you t ha t this would result, but from any of us who have tried  cases 
in a Federa l distric t court we know tha t if you shrink the source, 
with all of the means available to opposing counsel, it is not very 
difficult to strike from the jury  a black member or a sympathetic 
member. That reduces your chance of having black and sympathetic
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input in the jury deliberations. T am a former assis tant I .S. atto inev.
1 was in the northern  district of Ohio for G years. During  that time 
we had the key man system. I know how important it is to have 
minorities on the panel. And if you sta rt with a panel of 36, and vou 
select 12 out of tha t panel, you may have 3 blacks. You can, through 
a number of means—they can be stricken, they can be moved aside 
and you come up with an a ll-white jury. And if you are talking  about 
a section 1983 case where you arc suing a sheriff or police officer, it is 
a fairly  simple matter if you reduce it to six, to use two peremptory 
challenges, to remove a substantial threat.

So. we are very concerned by any institutional izing, any procedure 
whereby the supply, the source is going to be reduced, cut in half, 
because we think that this is going to not only—even if it didn’t in 
fact effect the outcome of a proceeding, the perception of what is going 
on is going to be very damaging. And one of the things we are con
stantly  fighting in the XAACP is to try to keep people's faith  alive 
in the judicial process, the judicial route, because we know what the 
alternatives are. how destructive they are. And we th ink we are mak
ing some inroads now, even with a lot of our young people and getting 
them to use the courts as a means of redressing their  wrongs.

Mr. Mitciiell. Mr. Chairman, could I identify  myself for the 
record ?

Mr. Kastenmeier. Mr. Mitchell?
Mr. Mitchell. Clarence Mitchell, director of the Washington bureau 

of the XAACP, and mention something with respect to two of the 
points you raise. You raise the question of whether, under the civil 
rights statute, the three-judge court would be mandatory. They are 
not mandatory; it is permitted in some instances tha t you could have 
access to the three-judge court and in some cases as in the Voting 
Rights Act. the district court for the Distric t of Columbia is the 
designated forum in which the litigation begins. Bu t, as I understand 
the thrust of th is bill, it would eliminate the three-judge courts, per se„ 
which means tha t even if the statute provided tha t you have access 
to them, you could not get in.

Then with respect to the question of our concern about these things, 
there are just so many proposals coming up now tha t it is incredible 
what the thread is to the procedures tha t black citizens have used to 
protect their constitutional rights. For example, there is a proposal 
which would require, and origina ting with the Chief Justice which 
would require that  before lawyers could practice in tria ls representing 
clients, they would have to be subjected to certain kinds of additional 
scrutiny. And there is no doubt in our mind that  the scrutinizers would 
be the very people who are the ones who have always discriminated 
agains t us from even gett ing into law schools.

Now, there has been a deluge of these things, so tha t while we have 
a broad reaction against them, it is almost like trying to take up arms 
against a sea of troubles by opposing all and by opposing all who try to 
end them all. Well, you jus t have to go from day to day in at tacking 
what is the most imminently dangerous and, in this  case, while in the 
proper time we will be attacking all of these other things , like putt ing 
an intermediary court between the Supreme Court and the Court of 
Appeals, as somebody has suggested, we arc going to attack tha t. too. 
But these we have to take in order  and the fact that  we only now are
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here does not indicate tha t we have not been concerned. It  is often  the  
question of whether you think  a bill has a real chance of passage.

I might say with respect to  the Civil Righ ts Commission, v e otten 
find ourselves in disagreement w ith them and, happ ily, we have come 
out ahead. As you may remember, when we were working on the equal 
employment opportuni ty amendments in 1972 in the House, the 
spokesman for the Civil se rvice  Commission said th at lie did not think 
tha t the Federa l agency should be covered by the law, and we disa
greed vigorously. Fortunately, the chairman of the Commission later 
came back and indica ted he was on our side.

Mr. D rinan. Mr. Chairman, could I inter ject there, because I  think  
this  is very relevant, that the U.S. Commission on Civil Rights has 
changed its position. And I have a document here and, un fortunately, 
I did not get this to  the chairman here in time, bu t I  have a long lette r 
under date of December 18, 1973, from John A. Buggs, staff director, 
of  the U.S. Commission on Civil R ights  and I thin k i f I  may I would 
like to submit this for the record.

Mr. Kastenmeier. Without objection, tha t will be received for the 
record.

[The le tter referred to follows:]
U.S. Commission  on Civil Right s, 

Wash ington, I).C., December 18,1978.
lion. Robert F. Drinan,
22 'i Cannon House Office Building ,
Wash ington , D.C.

Dear Father Drina n: This is in response to your recent le tte r regard ing  tlie 
position of the  Commission on Civil Rig hts  with  respect to S. 271, the  Three 
Jud ge Cour ts Act, and H.R. 8285 which would reduc e the  number of ju ro rs  in 
civil cases and reduce the  number of pere mptory challenges ava ilab le to the  
litig ating par ties . The  Commission on Civil Rights has  no official position on 
either S. 271 or H.R. 8285, however, we are  concerned about the  civil rights  im
plications of the  Three Jud ge Cour ts Act.

In  1971 the  Commission expressed its  view to the  then Jud ici ary  Committee  
Cha irman Emmanue l Celler th at  the adv antage s and disadv antage s of II.R. 3805 
(a  predecessor to S. 271 introduced in the  92nd Congress), from a civil righ ts 
point  of view, generally  offset each other. Since th at  time  our General Counsel 
John II. Powell, Jr . has  review ed the  situat ion  and has  recommended otherwise. 
His  views, with  which I agree, were submit ted to Jud ge J. Skelly Wright of the 
U.S. Court of Appeals for  the  Distr ict  of Columbia at  the  Judge’s request. They 
are set out below and are offered for  your info rma tion  in cons ider ing S. 271.

By repealing  28 U.S.C. 2281 and  2282 and by amending 28 U.S.C. 2284, S. 271 
would ret ain  the  requiremen t of a three-judge court only when “otherwise re
qui red ” by an Act of Congress or when  a sta te  or Federal  apportionm ent law is 
involved. If  sim ilar legislation is passed by the House, a three-judge  court will 
be unavail able  in many  civil rights  cases  which challenge sta te  or Federa l laws 
upon the ground of uncons titu tion ality. Of course, the  limited number of cases 
brou ght und er cer tain  sections of the  Voting Rights Act (sec tions 4 (a ),  5, and 
10 (c )) and the  Civil Rights Act of 1964 (sections 101(h ), 206(b ), and  707(b) ) 
will be unaffec ted because  these Acts contain  provisions under which three -judge cou rts  are , in f act,  “otherwise require d.”

S. 271 has  the  backing of the  Jud ici al Conference and Chief  Jus tice Burger  
has  spoken out in favor of sim ilar legislat ion (although prin cipally  because  of 
his concern th at  the  Suprem e Court spends too much of its time review ing three - 
judge court cases since  they may be appe aled  directly  to th at  Court ). We have 
also noted th at  Professor Charles Alan Wr igh t of the  U nivers ity of Texas in his 
testimony before  a subcommittee of the  Senate Judic iary Committee on an identica l bill st a te d :

“I f the re is any informed opinion th at  today favors  rete ntion of the  three- 
judge court, I am una ware of it. ” (Hea rings on S. 1786 before the 'Subco mm itte e 
on Improvement  in  Ju dicial Machinery, 92nd Cong., 2d. Sess., pt. 2 a t 773 (1972).



150Con trary to P rofessor Wright's statem ent, however, “ informed opinion”  among much of the civil rights bar favo rs retention of the three-judge court.The advan tages of the three- judge court are most man ifest  in highly  controversial situation—e.g ., where state  statu tes involv ing rac ial issues, such as an antib usin g law, are challen ged. The time has long passed since such statutes, on their face, can be said to be u ncon stitutiona l. Law s no longer are drafted so that  color lines are obvious. When a statu te is subjected to a constitut ional  challenge, therefo re, courts are almost alw ays obliged to look beyond seemingly neutral crit eria  contained in the law and to examine its actu al impact in the context  of the legislative history involved. Th is kind of ana lysis necessarily involves many fac tua l and judgm ental consid eratio ns. A  single judge  confronted by such a controv ersial statut e is less like ly than two or three judges to find the fact s and make the judgments which would subject him to hosti le public opinion. It is a simple fac t of human natur e tha t in numbers there is strength and judges , despite the protection of the jud ici al robe, are no less human than the rest of us.In additio n, because o f its inheren t prestige, the input of two additi onal minds and the presence o f at least one c ircuit  court judge , the decision of a tliree-judge court carries greater  legal  and moral auth ority than  the decision of a single judge. Accordingly , it is more likel y that three-ju dge court orders in controversial cases will be volu ntar ily complied with and on the whole better accepted by whichever side loses.Anoth er advantage of the three- judge court is tha t the presence of  two addi tiona l judges  makes for a “ nati onally sensitive  trib una l” more attuned  to viewing civ il rights concerns in the contex t of national , as opposed to paroc hial, inte rests. See Note, The  Three -Ju dge Court Re assesse d: Cha ngin g Ro les  in Fed era l- 
Sta te Relat ion ships,  72 Y ale  L .J . 1G46, 1G54 (1963). The analysis advanced in this Ya le Law  Review note posits tha t a single district  court judge, due to his or her part icipa tion in the forma tion of state  law (and, one mig ht add, frequent  c ontac t with local public officials), might tend to give undue weight  to the narrow inte rests of the state in which he or she sits.  This tendency towards paroc hialis m can be compensated by the two other judges , at leas t one of whom is a circu it court judg e, like ly to have  a broader perspective. The adva ntage s of a “ natio nally  sensit ive tribuna l” capable of expounding constitutional requirements in the face  of local pressures are obvious.This more even-handed approach of three-judge courts is like ly to appear not only in the substa ntive parts of  cases, but also in procedural,  and evidentiary  aspects  as well. Altho ugh incorrec t procedural ruling s can be corrected on appeal. ini tial  losses on important procedural motions can be extrem ely dama ging to the posture of a civ il rights case and to the polit ical movement which generated  it. There are also discr etion ary decisions—e.g ., rulin gs on evidence cr iti cal to build ing a record and on the timin g of what the court will hear and do— which in reali ty can ’t be corrected on appeal and which can determine the outcome of the case.It  is true tha t three- judge court cases are slower than single judg e cases. Where time is of essence, single judge  courts, therefore, are desirable.  However, in nearly all civil  righ ts cases invol ving  const itutional challe nges to state or fed eral law. issues can be fram ed and pleadings can be drawn at the lit iga nt ’s option to require or not to require a tliree-judge court. Thu s, where speed is deemed more im portant than the various  advan tages  of three-judge courts, pleadings which do not require a t liree-judge court can be filed.In sum, the majo r benefit of the ava ilabil ity  o f a tliree- judge court is tha t such courts increase the chances of the civ il rights liti gan t not only to obtain fav orable decisions in contro versial cases but also to have those decisions complied with.Fur the r cause for  opposing this  legis lation lies in the insufficiency of the four  reasons advanced for  the enactmen t of this legis lation as set forth  in the Repor t of the Senate Judic iar y Committee accompanying S. 271 (S . Rep. No. 93-206, 93d Cong. 1st Sess. (1973 )). Firs t, the Repor t concludes, the Bi ll is necessary  to relieve the “considerable stra in on the workloa d” of the Fede ral distr ict and circuit courts which the incre asing number of tliree- judge court cases has created (the number of such cases has almost tripled in the las t ten yea rs) . By reducing this number, the time and energy of the two other judge s could be used in handling the regular docket.Whi le it is true tha t there has been a marked increase in the number of three- judge  court hearings since 19G3, this number appears to have  levelled off in the past three years. In fac t in 1972 there was a decli ne in the number of tliree-judg e
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co urt  cases . Bec au se  th e st a ti st ic s fo r 1973 a re  no t now av ai la bl e,  it  is  of  co ur se  
im po ssi ble to  k no w w het her  t he bu rd en  th es e ca se s im po se  upon th e ju d ic ia ry  has  
h it  it s he av ie st . How ev er , ev en  if  th e  freq ue nc y of  th re e- ju dge co urt  hea ri ngs 
has no t pe ak ed , th e  way  to  ea se  th is  ju dic ia l bur de n is  no t by le av in g th e ba g
ga ge  on th e  tr a in  bu t by get ti ng  mo re  po rt er s.  I f  th e  ne ed  fo r th es e ad dit io nal  
ju dg es  ca us es  a s tr a in  on th e  ju dic ia ry , th e  Con gr es sion al  so lu tio n sh ou ld  be 
th e ap po in tm en t of  mor e ju dg es , not  th e den ia l of  th e  ex tr a  ju dic ia l car e an d 
co ns id er at io n th a t tli re e- ju dg e co urt  ca se s m er it . T he  ca se s in which  tli re e- ju dg e 
co urt s ar e  c onvened a re  p re ci se ly  th e  ca se s in w hi ch  t h is  N at io n sh ou ld  m ax im ize 
it s us e o f ju dic ia l man po wer .

The  sec ond re as on  fo r th e ne ed  fo r S. 271 no te d in  th e  R ep or t is  th a t be ca us e 
th ere  a re  “ju ri sd ic ti onal uncert a in ti es” w ith re sp ec t to  th e decis ion to  invo ke  
a th re e- ju dg e court  an d w ith  re sp ec t to ap pel la te  re vi ew  of su ch  de cis ions , tli re e-  
ju dge  co urt  ca se s of te n le ad  to  uncert a in  re su lt s an d gen er at e li ti ga ti on  ov er  
pr oc ed ur al  as pe ct s,  th er eb y re quir in g  st il l m or e ju d ic ia l tim e.  I t is  tr u e  th a t 
th ere  are  “ju ri sd ic ti onal uncert a in ti es”  in th e  cu rr en t la w  (D av id  P. C urr ie  
st a te d  in  196 4: “T he  exis ti ng  th re e- ju dge s ta tu te s  a re  in  a me ss .” C ur rie,  
Th re e- Ju dg e D is tr ic t Cou rts  in  C on st itut io na l Leg is la tion , 32 V. Ch i. L. Rev. 1, 
78 (196 4) . How ev er , th e  so lu tion  to  th is  pr ob lem lie s in  de fini tiv e ju d ic ia l c la ri 
fic ati on  of  pr op er  pr oc ed ur e—-a proc es s which  lias  been  go ing on ov er  th e  yea rs  
sin ce  C urr ie 's  ar ti cl e.  A lter nat iv el y,  th e  s ta tu te s  co uld be re w ri tt en  to  ha nd le  
spe cif ic pr oc ed ur al  pr ob le m s (e.g ., th e  ri gh ts  of  d ir ect ap pe al  to  th e Su pr em e 
C ou rt  could  be de le te d from  th e  la w ).  In  sh or t, i t  is  po ss ib le  to  us e a sc alpe l 
in st ea d of  an  ax e to  rem ed y th e  de fe ct s in th e  cu rr en t law. The  ar gum ent fo r 
flie us e of  th is  mor e re fin ed  te ch ni qu e is  ev en  mor e co mpe lli ng  if  th e per ce nta ge 
of tl iree -ju dg e co urt  ca se s which  bec ome en ta ngl ed  in  th es e “ju ri sd ic ti onal 
uncert a in ti es” is sm all . The  Rep or t, unfo rt unat e ly , is si le nt w ith  re sp ec t to  th is  
pote ntial ly  im port an t po in t.

A no th er  arg um en t ra is ed  is ba se d on th e fa c t th a t th e  ori gin al  ra ti onale  
fo r flie tli re e- ju dg e co urt  is  no  lo ng er  re le vant a t th is  tim e.  The  pr ed ec es so r of 
28 U.S .C. 2284, en ac te d in  1910 as  p a rt  of  th e  re fo rm  le gi sl at io n of  th a t er a.  
w as  in te nd ed  to  re du ce  th e F edera l ju d ic ia ry ’s te nd en cy  to  obst ru ct  pro gr es si ve  
st a te  legi sl at io n th ro ugh ex  pa rt e  in ju nc tion s.  The  th in k in g  w as  th a t th re e 
ju dg es  wo uld lie less  like ly  th an  on e to  en jo in  im pru den tly  st a te  re gu la to ry  
pr og ra m s.  Given vari ous su bs eq ue nt  pr oc ed ur al  st a tu te s  lim it in g th e ab il it y  of  
F ed er al  co ur ts  to  in te rf e re  pr ec ip itou sl y in  s ta te  af fa ir s,  th ere  is no lo ng er  an y 
need , sa y th e au th o rs  of th e  Rep or t, fo r p ro te ct in g  again st  su ch  ac tions by 
F edera l judg es . T his  ar gum en t,  ho wev er,  is simply un co nv incing . A ne w ne ed  
an d he nc e a ne w ra ti onale —th e one ad va nc ed  a t th e  ou ts et of  th is  le tt e r— has 
re pl ac ed  th e old  one:  to  pro te ct again st  im pru den t ju d ic ia l de cis ions  to re fr a in  
fr om  tak in g  act io n.

F in al ly , th e  R ep ort  as se rt s,  court  ru lings hav e so re st ri c te d  th e si tu a ti ons in  
which  Fed er al  court s are  perm it te d  to  is su e in ju nct io ns re st ra in in g  en fo rc e
m en t of  st a te  la w  th a t th is  de ci sion al  la w  is  an  adeq uat e sa fe guar d  ag ain st  
re ck le ss  in ju nct io n  ac tion s by  F edera l ju dg es . The  re port  ci te s th e  princ ip le  of  
“a bst en ti on” an d a re ce nt de cision  (Y oun ger  v. H ar ri s,  401 U.S . 37 (1 97 1) ) 
pr ev en ting  in ju nct io ns of  pe nd in g s ta te  cr im in al  pr os ec ut io ns ex ce pt  in sp ec ia l 
ci rc um stan ce s.  T hi s ar gu m en t, of  co ur se , cu ts  tw o w ay s and  ca n be used  ag ain st  
th e  b ill . The  d ev elop men t to  w hi ch  it  re fe rs  i ll u s tr a te s  th e  ab il ity  of  t he  ju d ic ia ry  
to  re sp on d wise ly  to  su ch  pr ob lems and to  co nt ro l it se lf  w ithou t th e  ki nd  of  ai d  
or di re ct io n from  C on gres s t h a t S. 271 p re su pp os es  the  c ourt s nee d.

I tr u s t th a t yo u will  find  th is  us ef ul . I f  you w ish fu r th e r  as si st an ce , ple as e 
ha ve  a mem be r o f yo ur  s ta ff  c on ta ct  m e or  B ud  B la ke y (2 54 -6 62 6) .

Sinc erely ,
J oh n A. B uggs,

Staf f Director.

Mr. Kastunmetfr. T am sorry, however, that the Commission did not 
address itself to the committee as a whole in attem pting to correct 
its position.

Mr. D rinax. Well, I  know that  I wrote a fter  Ju d^e  Shell v Wrigh t 
was here, and as a matt er of fact, he wrote himself and this was a 
report  that  was submitted to Judge Shelly Wright at tlm judge’s re
quest, and these views are set out, are all set forth below where in 1971.
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the U.S. Commission on Civil Rights expressed its view to the Ju di 
ciary Committee on the advantages and disadvantages of the predeces
sor bill of S. 271. From the civil r ights point of view these generally  
offset each other, but since that time thei r general counsel has reviewed 
the situat ion and recommended otherwise, and he sets fo rth here very 
persuasive reasons, it seems to me why this bill should not be enacted. 
And I  have not heard from Ju dge Skclly Wright as to whether or not 
this is sufficient for him to reverse his position, the position which he 
gave here in October.

Mr. Kastexmeiek. At this time, I  would like to yield to the gentle
man from Illinois, who must leave shortly.

Mr. Railsback?
Mr. R ailsback. I want to just say, personally, that  I commend the 

NAACP for what 1 think  is a rath er rational, restrained position on 
the impeachment inquiry. 1 wish the ACLU was still around, and I 
hope tha t those of us who have to sit in judgment on this rather diffi
cult issue are able to resist pressures from all of the  various pressure 
groups, including the new groups tha t are forming  to back the Pres i
dent. In other words, it seems to me that what we are trying to do is 
get the t rut h, and we have got to weigh the evidence. And I , for one, 
really appreciate the NAA CP’s position as I understand it.

Let me just point out real quickly that  the three-judge court bill 
does not really affect those statutes that  relate to the Civil Rights  Act 
of 1964 or the Voting Rights Act of 1965 and the var ious sections tha t 
deal with racial discrimination. There are some civil righ ts tha t may 
be affected bv this legislation. Now, what has happened is Chairman 
Kastcnmeier has sought an explanation from the Director of  the Ad
minis trative  Office of the U.S. Courts, Mr. Roland Kirks , who 
replied to a request tha t was sent to him under date of October 10,1973, 
in a le tter of October 30, 1973, which, Mr. Chairman, 1 would ask be 
included as a p art  of our hearing record, if th at can be done.

Mr. Kastenmeif.r. Yes. As a ma tter of  fact, 1 indicated at the outset 
tha t two statements would be made a par t of the record. Th at was one 
and the lette r from Prof. Anthony Amsterdam was the other.

Mr. Railsback. The reason I  bring  th is up, I think there has been 
some misunderstanding about the effect of th is bill. According to Mr. 
Kirk s in his letter he sa id :

From the  appendices it  can be seen th at  liti gan ts which seek an injunction  
and  have their  cases heard by three-judge courts cite not only 28 U.S.C. 2281 
and  2282, bu t many cite 42 U.S.C. 1983 and 28 U.S.C. 1343. as well, and a few cite 
var ious amendments to the  U.S. Constitu tion and Sta te sta tut es  o r const itutio ns. 
You will note  th at  in 1972 and 1973 of the  349 tota l civil rights  cases heard by 
tliree -judge court s, only 2 involved an allegation  deal ing with rac ial  disc rimina
tion. There  w as one case aris ing  in sou thern Texas in 1972, an d one case aris ing 
in Connecticut in 1973.

In other words, what  I  gathe r he is saying and he has attached this 
information in his appendixes is t ha t out of those tota l 349 cases there 
were really only 2 tha t dealt with the case of racial discrimination. I 
personally would feel t ha t we could reach some kind of a compromise 
to see t ha t those cases th at you are most concerned about would per
haps be excluded but I thin k you ought to take  a look at  th at and see 
if he is accurate in his assessment.

Mr. Mitchell. Mr. Railsback, I do not thin k you should leave to 
chance thi s question. As you know, under the House rules when you
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amend the statute, you are required to say how the statute is affected 
in specific language when the bill gets back to the floor.

Mr. Railsback. Yes.
Mr. Mitchell. I am always very wary of bills which talk  about 

repealing or amending this part icular section and then there is no ex
planat ion as to what it does. The fact  tha t he has to send th is lette r 
is an indication t ha t probably some of those who are pushing it do not 
know what it does, and I feel tha t if we are going to have adequate 
protection of these things , we ought to say specifically, in language 
not just by refe rring  to the section, in language what we are  try ing  to 
do and what we are not trying to  do. I  would say that it is within the 
genius of most State legislatures to take almost any kind of a law 
which gives them an escape hatch and write something tha t would 
do us in. Our  recourse then, is, of course, to a three-judge court 
and I would not like to see any vagueness about  what is the intention 
of these th ings.

Mr. Railsback. Yes, and I agree with the statetment tha t you just 
made.

Let me give you an example, though, of why I think we do not 
probably want to deal with all of the cases under the civil righ ts head
ing t ha t Mr. Kirk s has listed in his appendices. In other  words, I  can 
see why Judge Skelly Wr ight would come before us and say you do 
not need three-judge courts in some of  these cases. Here are some of 
the cases we are talking ab out :

Abortion laws, assistance to nonpublic schools, education for the 
handicapped, employment, expell ing students, housing, obscenity, pre
judgment a ttachment, seizure of prope rty without notice, penal codes, 
sobriety tests, taxing , and racial security cases. In other words, what 
we have to do in dra ftin g this legislation or perhaps redraft ing  i t is, 
to probably spell that out very definitively what is not exempted from 
the three-judge court.

Mr. Mitchell. Well, in your list you have assistance to nonpublic 
schools. That is dynamite with us because the legislators usually pass 
laws to circumvent desegregation of public schools by making assist
ance available to priva te schools. And this is a perfect case to go to a 
three-judge court yet they are including it in the  li st of exceptions.

Mr. Railsback. Well, they say—and I have not had a chance to 
check this—but they say there are only two cases where there have 
been charges of racial discrimination. Now, I  find that a lit tle b it diffi
cult to unders tand when you see some of  these other headings. But, I 
think what  we have to do is analyze how accurate his assessment is tha t 
there are only 2 cases involving racial discrimination out of a total 349.

I am sorry but I  have to leave because I  have a commitment at  11 :30. 
My o ther question is on the six-person civil jury , this reducing it to 
the six-man-size jury. I  think tha t it  is going to be part icularly  impor
tan t to  make a case one way or the other. Fir st of all, this, as I  un der
stand it, deals only with civil cases. It  would not apply to criminal 
cases. The  second th ing is tha t I think  there is going to have to be a 
case made that by reducing i t from the 12 to the 6, you somehow are 
decreasing the opportunity  for  fa ir representat ion of minority groups. 
There are many lawyers who feel tha t you get about the same result 
even with the 6-person ju ry instead of the 12-person jury . I for one 
would be concerned if there is a case made tha t this is somehow going 
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to hamper the progress that has been made in increasing the fairness 
of representation of say minority groups. I guess Professor Zeisel is 
going to address himself to that. 1 am sorry, hut  1 have to leave but I 
wanted to make those points.

Mr. Mitchell. Before you go, I would like just to say with respect to 
your opening observation about your position on impeachment. I 
happen to be one who was in agreement with the opposition on im
peachment. and roughly it boils down to this : Tha t afte r the many 
years in which we have seen black people denied due process because 
of cases being tried  on the basis of newspaper publicity, radio or tele
vision, et cetera, and we have seen grand  juries lobbied by various 
forces’tha t wanted to intervene in the secrecy of the grand jury room, 
we have come to the conclusion tha t everybody is entitled  to due 
process, and we feel the Presiden t of the United States is just as en
titled  to due process as the humblest black man that  is before an all 
white, prejudiced ju ry in the State  of Mississippi.

Mr. Railsback. Well, that sounds very logical to me.
Mr. Mitchell. We hope the country  will agree with tha t.
Sir. Drixax. Mr. Chairman, the 'ACL U so holds so holds, Mr. 

Mitchell, too. and they have a different position. So, tha t is not incon
sistent. .

The Chairman. The gentleman from Maine?
Mr. Coiiex. T have no questions.
Mr. Kastexmvjer. The gentleman from Massachusetts, Air. Prinnn ?
Sir. Drixax. Would vou explain the point that is set by the Admin i

strative Office of the U.S. Courts? It  says here in this material Mr. 
Railsback was quoting from:  “You will' note tha t in 1972 and 1973 
of the 319 tota l civil right s cases heard by 3-judge courts, only 2 in 
volved an allegation dealing wi th racial discrimina tion.”

Mr. J oxes. T find that extremely difficult to accept. T know the cases 
in which we have made the allegation far exceed that number.

Mr. Drixax. 'Well, we do have a breakdown here, fiscal years 1972 
and 1973, and in one year it was 166 and the second year it was 183. 
And they break them ’down and they say tha t the two cases involving 
racial discrimination involved one arising in southern Texas in 1972. 
and one case arising in Connecticut in 1973. We have this material and 
T just want your comment on it because looking throu gh all of these 
separate  category, I cannot find a case frankly, where there is racia l 
discrimination except in these two instances.

Air. J oxes. I would not be able to explain the information that the 
Administrative Office came up with. I t does not square with what we 
know to be the situation.

Air. Drixax. Well I think,  sir. if I may, Air. Chairman, I would 
suggest that  you take this materia l, which T think will go into the 
record and that I  would suggest that you specifically rebut tha t because 
Air. Poland Kirks, the Administrative Office of the  U.S. Courts, has 
the whole breakdown here and tha t is what he concludes. So, I  think  
to buttress your case, you should say th at it is, in fact, used in more 
instances.

Now, in the position of the U.S. Commission on Civil Rights. Air. 
John  Buggs says this, tha t the number of three-judge Federal courts, 
is. in fact, declining. AVould you feel that tha t is so in the civil rights 
area, that  the number has been edging downward ?
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Mr. J ones. T would say that  in the last year, last couple of years, 
tha t tha t may be so. But. nevertheless, we s till feel that  the realiza
tion that  persons can go to the three-judge court, and expect f a i l  \  
rapid resolution of the issue by direct appeal to the Supreme ( our t. 
is extremely meaningful. And as I attempted to point out in my 
statement, it has a very saluta ry effect to know that there art1 three 
judges and those of us who have dealt with some of our distric t 
judges knowhow arbit rary and difficult a single judge can be And he 
usually does not take that position when he is working in tandem with 
two other members of a panel. .

Mr. Diunan. Well, over the holidays a very good red era l judge 
lobbied me on this, and he is a very liberal and progressive person 
and I  am sure tha t he is a civil r ights person, but he felt very s trongly 
tha t the Congress should move on this  area, and he was quoting Jud ge 
Skellv Wright, who as everyone knows, has a superb record in this 
•vea 'I  am "lust baffled, frank ly, how the administrative  conference 
came to this  conclusion and how Skellv Wright came before us in 
October and how the U.S. Commission on Civil Rights has reversed 
its position. And can you explain the background of how these people 
who are not biased, have come to tha t conclusion and have lobbied
strongly for it ? , . , . . .Mr. J ones. Well, I find it difficult to explain the ir rationale. I t seems 
to me that  these are people. Judge Skelly and others, who are extreme
ly fai r, liberal and decent. And they have perhaps some reason to think 
tha t the type of justice they dispense can be received at the hands of 
other judges. And th is jus t'isn ’t so. Judge Skelly W righ t is an excep
tion. lie is a tower. And there just are not many Skelly Wrights  
around.

Mr. Mitciiell. I think', Air. Drinan, tha t the question depends 
whether you are on the elephant’s back or under his foot. In  th is kind 
of a situation I have been amazed at the prospective of good people 
who look at the needs to improve judic iary machinery, selection of 
counsel, admission to schools of laws, which looks good on paper but 
when you get out in police court, as some of us have to do or when you 
get out in a prejudiced county where we have got a jury loaded against 
us as some of us have to do. it is a different thing. And. I, too, was 
a little  bit surprised that  .Judge Skelly Wr ight was the person who 
presented the case. But. I assume tha t some people know something 
about politics in the judicial conference and they decided that they 
would get thei r best man who would prevent the civil right s groups 
from being alerted to hazardous possibilities. I do not mean to infer 
tha t Judg e Wr igh t was a party to that but if I had been making a 
selection of a spokesman and was in the  position of those who selected 
him, he would have been mv man. And I just say they do not see 
this thing as we see it, who have to live with it every day.

Air. IJkinan. AA ell, I think  you made some points here that, frank ly, 
are not responded to in the testimony tha t we have had to date. And 
Judg e Skelly AV right indicates tha t in his judgment, and he quotes 
statistics here, tha t the original  purpose for which the three-judge 
h ederal court was created no longer obtains, and tha t those reasons 
have passed into history. And he makes out a very good case. And if 
I may, I  would suggest tha t you go back to his testimony which was
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given here in October, and take it point by point and show where he 
is in error because, obviously, you suggested, he has persuasive powers 
because of his background and 1 was prepared, frank ly, to accept his 
testimony until I began to th ink of it and then ta lked with somebody 
at the. ACLU, and they said that it is by no means sett led in the civil 
rights  or civil liberties community.

Mr. Mitchell. Well, what I would like to remind you, Congress
man Dr inan, is of (his  fact: There are a lot of perfection ists wander
ing around the country these days, who talk about all k inds of wonder
ful reforms and some of them are very good people. And when you 
talk about the historical origin of a statute,  1 would say it is quite 
possible tha t nobody contemplated at the time the fifth amendment 
was added to the Constitution, the uses to which the fifth amendment 
might  be put.  And I daresay at the t ime the three-judge court statute 
was passed, nobody contemplated how much value i t would be to civil 
rights. But, certainly there is no justification for calling for the 
abolition and repeal of tha t statu te simply because the  original  pur
pose is no longer the  purpose for which it is used, but purposes which 
are pe rmitte d under the  statu te which have vastly constructive results 
of being used. And, frank ly, I do not think  tha t the assertion tha t 
he has made merits an answer.

I think  the bru tality and the deprivation of rights , the actions of the 
State legislatures which have abused our people and used our tax 
money to do i t and forced us into the three-judge courts a re the things 
tha t everybody ought to be looking at now. and not some ethetary 
historical purpose or some way to keep judges from not having to earn 
their  pay by having a nice, leisurely life like they used to do when I 
was young, you know. They could go home, and go to Maine for vaca
tions, and that kind of th ing. But, now, they have to work and I think 
if they don 't want to work then they  ought to get off of the bench.

Mr. Drinan. If  you could persuade Ju dge Skelly W righ t to confess 
errors, I would be happy. When my ears hear something like you and 
Judge Skelly W righ t are on different sides I  get very confused.

Mr. Mitchell. I  t hink  in an area of confusion, it might be well to let the status quo remain.
Mr. Drinan. Thank you.
Mr. Kastenmeier. Thank you. I  would just comment tha t it seems 

strange to have the ACLU and the XAACP oppose a change across- 
the-board and express a desire to keep things as they are.

Mr. Mitchell. It  does not seem strange when it is a question of 
whether you want to have a situation which permits you to live. We 
want to mainta in the status quo in this country tha t permits people 
to breathe and permits people to eat;  permits* people to send their 
children  to schools, and live in decent homes. We want to preserve 
tha t but, this is a recommendation which would take away from those 
fundamental rights.

Mr. Kastenmeier. I  understand your position.
The gentleman from Maine ?
Mr. Coiien. I wonder if  I could raise a question not directly  per tain 

ing to this legislation, but with reference to a statement you made, 
Mr. Mitchell, about your organization also opposing any attempt to 
place some sort of intervent ion, a group between the Supreme Court, 
and the appeals court in order to screen the volume of cases on appeal
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and th at your organization in all p robability would oppose that . I was 
just  wondering, because the  whole th rus t o f the tes timony this morn
ing is not so much directed, or not entire ly directed to  minority groups, 
but to the  pr inciple  of the diminution or di lution of the  12-man ju ry, 
and what its societal implications are. And. the jury  system has come 
under attack  in recent years and we have other legislation pending, 
such as no-fault insurance, for example, and I am wondering whether 
you or your organizat ion might view tha t type of legislation again as 
an assault upon the jury  system, in tha t we are becoming more pre
occupied with  economy and efficiency as opposed to extending to every 
man his civil rights, as such ?

Mr. Mitchell. Well, the whole thrust of the no-fault insurance ques
tion is to t ry to avoid needless litigation and the interest of  seeing to it 
tha t the plaint iff and the parties  involved in the case get speedy and 
fai r solution. Now, the tria l lawyers, of course, who make C’s out of 
this are against tha t. But, we, as an organization, think  it is a good 
idea.

Mr. Coiien. Jus t le t me raise the question, because I know a number 
of people are now s tart ing  to question as to whether it may be dis
criminatory against poor people, and I assume blacks would fall in 
tha t category in many cases, i f they sta rt addressing threshold limi
tations, such as you have to have $500 worth of medical expenses 
before you can sue for pain and suffering, and you might find some 
black people may be excluded from bring ing lawsuits.

Mr. Mitchell. Mr. Jones reminds me tha t you refer to a par t of 
the Illinoi s statu te which was ruled unconstitu tional. We made a 
very careful study of no-fault and did submit a report on tha t in our 
recent January  board meeting and we adopted the report, so tha t-----

Mr. Cohen. I would like to have a copy.
Mr. Mitchell. I will be glad to send you one.
Air. Cohen. Tha t is all I have, Mr. Chairman.
Mr. Kastenmeier. Let me extend our thanks for your appearing 

this morning, Mr. Jones and Mr. Mitchell.
Mr. J ones. Thank you for the invitation.
Mr. ?Jitchell. Tha nk you.
Mr. Kastenmeier. Our last witness this morning is Prof. Mans 

Zeisel, Universi ty of Chicago Law School.
Professor Zeisel, you are most welcome, and we are pleased to 

have you. We have your statement  which you may proceed from if 
you wish, or you may proceed in any way you wish.

TESTIMONY OF PP.OF. HANS ZEISEL, PROFESSOR OF LAW, 
UNIVER SITY OF CHICAGO LAW SCHOOL

Mr. Kastenmeier. Without objection, your statement  as a whole will appear in the record.
[Professor Zcisel's statement fo llows:]

T estim o n y  by  P ro fe ssor  I I a ns  Z ei sel

( oncerning II.B. 828t> th at  would replace the 12-member jur ies  in civil cases in th e fe dera l courts by jur ies of 6.
1. My name is Hans Zeisel, I am emeritus  Prof esso r of Law and Sociology a t 

the  1 nive rsity  of Chicago Law School. I am Director of Research  of the  Vera 
In sti tu te  of Justice  and  Consultan t to the American Ba r Foundat ion.  With  my
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co lle ag ue , H arr y  K alve n,  Jr .,  I am  au th o r of  Th e A m er ic an Ju ry , th e st andard  
w or k o n 'o u r ju ry  sy stem .1 2 Mo re  re ce nt ly , I ha ve  fol low ed  th e var io us  pr op os al s 
an d co ur t de cis ions  de sign ed  to  re fo rm  th e ju ry  sy ste m, part ic u la rl y  w ith  re 
sp ec t to  th e un an im ity ru le  an d th e re du ct io n of  th e ju ry  siz e fro m 12 t o (5.'

2. The  ar gu m en t fo r re du ci ng  th e  siz e of  th e  ju ry  from  12 to  G is twofold. 
(1 ) Su ch  a mov e wou ld sa ve  mo ney and al lege dly tim e.  (2 ) Su ch  a re du ct io n 
wou ld no t in te rf ere  w ith th e quali ty  of  ju st ic e,  be ca us e th e re  is  no di ffer en ce  
be tw ee n th e ve rd ic ts  o f 12 -m em ber a nd  G-mem ber ju ri es .

3. As  to  sa vi ng  mo ney, th e ca se  is  c le ar enough : It  has  be en  es tim at ed  th a t in 
th e fe der al  sy ste m, witl i it s re la ti vely  high  pe r die m ra te  of  $20, re du ci ng  all  
ju ri e s  fro m 12 to  6 wou ld sa ve  ab ou t fo ur mill ion do llar s.  T his  is a su bst an ti a l 
su m : st il l it  is on ly a li tt le  mor e th an  2 pe rc en t of  th e to ta l fe der al  ju dic ia l 
bu dg et  and a li tt le  mor e th an  th e  th ousa ndth  p a rt  of  one per ce nt  of  th e  to ta l 
fe dera l bu dg et.

4. As to  th e  am ou nt  of  tim e save d,  th e  be st  est im at es  a rr iv e  a t a ne gl ig ib le  
quan ti ty , p ri m ar il y  b ec au se  the vo ir -d ire proc ee ding s a re  n ot  m ar ke dl y af fecte d by 
th e re du ct io n.  In  mos t fe der al  co ur ts , th e  co re  of  vo ir -d ire qu es tion in g is done  
by th e  ju dg e si m ul ta ne ou sl y fo r al l ju ro rs , an d it  m ak es  li tt le  di fferen ce  w het her  
12 o r 6 ju ro rs  li st en  an d an sw er . Nev er theles s, a minor , in signif ic an t am ou nt of 
tim e m ig ht  w ell  be  s av ed  a t th e  v oi r- di re  level.

5. Ther e is no hard  ev id en ce  th a t th e 6-m em ber ju ry  wou ld del ib er at e le ss  
th an  th e  12-member ju ry . An d if  it  tu rn ed  ou t to  do th a t,  it  wo uld  be dou bt fu l 
w heth er th is  sh or te ni ng  sh ou ld  be en te re d  on th e cr ed it  side  of  th e prop os ed  
re fo rm .

6. As to w he th er  adju dic ati on  by a 6-m em ber ju ry  is th e  same as  by  a 12- 
mem be r ju ry , th e U.S . Su pr em e C ou rt  has  sa id  tw ice  th a t th e ev iden ce  be fo re  
th e Cou rt show ed  th a t th ere  is  no  di ffer en ce  be tw ee n th e ver dic ts  of  a 12-mem 
be r ju ry  an d th os e of  a G-member ju ry . W ith al l du e re sp ec t to  th e ju dg es  wh o 
comp osed  th e m aj ori ty  of  th e C ou rt  in  th es e ca se s— on th is  po in t th ey  were 
simply wr ong. Th e C ourt ’s so -call ed  ev iden ce  prov ed  no th in g of  th e so rt . More
ov er,  th ere  is good ev iden ce  in dic at in g  th a t th e re du tc io n from  12 to G will  af fect 
th e ve rd ic ts .3

7. F ir st , a com mon sens e su ggest io n : Th e ju dg es  th em se lv es  fe lt  co nst ra in ed  
to no te  th a t whi le  th ey  wou ld co ns en t to  G ju ro rs , th ey  wou ld  hesi ta te  to  all ow  
a fu r th e r re du ct io n in  si ze.

Su ch  a st a te m ent im pl ie s th a t th e ju m p fro m 12 to  6 has  a zero  eff ect on the 
ve rd ic ts , bu t th e st ep  fro m G to  5 wou ld ha ve  an  eff ect. Now he re  in na tu re  or  in 
so ciety  do we  kn ow  of  an  or ga ni sm  or  an  in st it u ti on  dis pl ay in g such  st ra nge 
be ha vior . The  ex pe ct at io n,  th er ef ore , is th a t th e  ju m p from  12 to  G wi ll mak e a 
di ffe renc e,  an d we  will  di sc us s it  below. In  th e mea nt im e,  1 off er one o th er  po in t 
fo r you r co ns id er at io n.

8. Why . if  it mak es  no di ffer en ce  w het her  we ha ve  12 or  6-m em be r ju ri es , does 
you r pr es en t bil l lim it th e re du ct io n to civ il ca se s?  If  th er e is no di ffe ren ce , wh y 
no t ap ply th e re du ct io n al so  to  cr im in al  ca se s?  Ag ain , th e  com mo n sens e in fe r
en ce  i s : Of  co urse , it  m us t mak e a dif fer ence , bu t civi l ca se s a re  ju s t les s 
im por ta nt.

9. P ar en th et ic al ly , al lo w  me  to  d ra w  yo ur  a tt en ti on  to  th e fa c t th a t thos e 
am on g yo ur  le gi sl at iv e co lle ag ue s wh o w an t to re du ce  al so  th e cr im in al  ju ry  
from  12 to G ha ve  a si m il ar re se rv a ti o n : Th ey  do no t w an t to  ap ply it to  ca pital  
ca ses. Aga in  th e comm on se ns e in fe re nc e from  such  a re se rv at io n  is : Of  co ur se  
it  m ak es  a di ffe renc e,  but  non -c ap ital  ca se s are  no t im port an t enough  to  de se rv e 
th e fu ll tr ea tm en t.

10. Now, w ha t if  an y,  eff ect will  th e ju ry  re du ct io n from  12 to G in civ il ca se s 
ha ve?  The  ju ry 's  pr ee m in en t fu nc tion  is  to  re pr es en t th e  co mmun ity  in  th e 
ju d ic ia l pro cess.  If  you  re du ce  th e  ju ry ’s siz e from  12 to  6. th e li rs t effect will  be 
on th e  ju ry  it se lf : you wi ll m ak e it  less  re pre se nta ti ve of  th e co mmun ity  from  
wh ich  it  w as  dr aw n.  To  be su re , ev eryb od y kn ow s th a t 12 ju ro rs  ca nn ot  re al ly  
re pr es en t th e wh ole  co mmun ity  ; bu t ho wev er  p oo rly  th ey  do it , 6 j u ro rs  do it  les s 
well. An  ex am pl e wi ll mak e th is  cl ea r.  Thi nk  of  a te n pe rc en t m in or ity of th e 
po pu la tio n.  You m ig ht  th in k  of  th e bla ck s, bu t you may  al so  th in k of  th e Je w s,  
or of  ve ry  po or  peopl e, or  of  ve ry  ed uc at ed  peo ple . You  th en  as k yours el f:  W hat

1 II . Kalve n,  Jr . an d H.  Zeisel , The  Amer ic an  J u ry , L it tl e  Br ow n & Co. (1 96 2) . 1971 
ed it io n,  U ni ve rs ity of ‘Ch ica go  Pre ss .

2 * * * And Th en  The re  Were  N on e:  The D im in ution  of th e Fed er al  Ju ry , 38 U. Chi. 
I.. Rev . 710 (1 97 1) . Sf.r If en  Juri es,  M aj ori ty  Ver di ct s— W hat Diff eren ce  Do The y M akc f 
Oc ca sio na l Pap er s fro m th e U ni ver si ty  of  Ch ica go  La w Sch ool .

3 S ee no te  2 abo ve on p. 1.
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are  th e ch an ce s in a ra nd om  se lecti on  of  j u ro rs  fro m th is  po pu la tion , of  h av in g a t 
le as t one m em be r of  th is  10 pe rc en t m in or ity on ilie ju ry ?  Simple ca lc ul us  re ve al s 
th a t,  on th e av er ag e.  72 ou t of  100 ra nd om ly  se lected  12-m em ber ju ri e s  wi ll ha ve  
a t le as t one such  m in or ity mem ber. B ut  am on g 100 ju ri es of  6-m em bers.  on ly 47 
will  ha ve  such  a m in or ity re pre se nta tive,  lien ee , les s fr eq uen t re pre se n ta ti on  of 
m in or it ie s on ou r ju ri es is one in ev itab le  re su lt  of  cu tt in g  down  th e ir  siz e from  
12 to  6. Thi s redu ce d re pre se nta tion  of  m in ori ti es  on ou r ju ri es is  pr ob ab ly  a ba d 
th in g in it se lf .

11. But  th is  less  re p re se n ta ti ve ch ara c te r of  th e C-m ember  ju ry  is boun d to  
al so  ha ve  an  ef fect on th e ver di ct s of  th es e ju r ie s : it  in cr ea se s th e ga mble th e  
li ti gan ts  ta ke  by br in gi ng  th e ir  ca se  in to  co ur t. Ag ain , by way  of ex am pl e,  it  will  
he lp  if  we  th in k  of  th e  ju ry  decis ion in  per so na l in ju ry  ca ses, which  form  th e 
bu lk  of  th e bu sine ss  th a t come s be fo re  our  civ il ju ri es . In  th es e ca ses, th e in 
di vi du al  ju ro rs ’ di ffer en ce s in pe rc ep tion  an d ev al uat io n ex pr es s them se lv es  in  
di ff er en t id ea s of w hat  const itu te s ne gli gence, of how  muc h an  in ju ry  hurt s,  an d 
of  w hat  an  in ju ry  is w orth. An d we  know  th a t th e fin al ve rd ic t in a ea se  wi ll 1 e 
so mew he re  in th e  middle,  som e ki nd  of  av er ag e,  of th es e di ff er en t eval uations of  
th e in di vi du al  ju ro rs .

An  el em en ta ry  s ta ti s ti c a l ca lc ula tion ag ai n re vea ls  th a t th es e av er ag es  of  
ju ro r eval uations in co m pa ra bl e ca se s wi ll fl uct uat e more in G-memb er ju ri es 
th an  th ey  do in 12 -m em ber ju ri es.  The  an alog y w ith th e G al lu p Bol l wi ll help.  
We know  th a t th e  sm al le r th e  siz e of a sa mple,  th e g re a te r wi ll be it s m ar gi n of  
er ro r.  And her e ag ai n  we  le arn  fro m ca lc ul us  th a t redu ci ng  th e  sa m pl e siz e by 
on e-ha lf  (e.g.,  from  1500 to  750—b ut al so  from  12 to  0) will  in cr ea se  th e  m ar gi n 
of  e rr o r by  som e 41 pe rc en t. T ra nsl a te d  in to  ou r ju ry  prob lem, “m ar gi n of 
e rr o r” m ea ns  w id er  fl uc tu at io ns , an d he nc e re du ce d pre dic ta bil ity , an d g re a te r 
gamb le,  al l by a m ar gin  of  41 pe rc en t, fo r th e  li ti gan ts  th a t come  to co ur t.

An d w hat is tr ue  fo r th e  siz e of  th e da m ag e aw ard  is eq ua lly tr u e  fo r th e  
ve rd ic t on li ab il it y : it  w ill  be more of  a ga mble al l ar ou nd . I m ig ht  ad d he re  
th a t re port s fro m tr ia l la w ye rs  in di ca te  th a t th e re du ce d ju ry  size  af fe ct s al so  
th e  re la ti onsh ip  be tw ee n co un se l an d ju ry : it  is lik ely to  bec om e so m ew ha t 
mor e pe rs on al , too pe rs on al , som e of  th es e la w yer s fee l.

12. The  la w ye rs  wh o now* m ust  tr y  th e ir  ca se s be fo re  6-man  ju ri es kn ow  in 
th e ir  bones th a t th e  ga mbl e is too  gre at . An d w ith  th e tr ia l ju dge' s co ns en t, th ey  
a re  f inding  a  way  out of  th e  d iff icu lty . In  a t le ast  tw o fe der al  ci rc ui ts , ca se s ha ve  
been  tr ie d  w ith  8 ju ro rs . Yo u will  ask  how ; tr u s t la w yer s’ in ge nu ity.  Th ey  
se lected  tw o a lt e rn a te  ju ro rs  an d a t th e  en d of  th e  tr ia l,  st ip u la te d  th a t th e tw o 
a lt e rn a te s m ay  jo in  th e six re gu la r ju ro rs  in th e ir  de libe ra tion s.

13. In  th is  co nt ex t, I sh ou ld  lik e to  sa y a word on th e pr op os iti on  co ll at er al  to 
th e  re du ct io n of  th e ju ry ’s size, na mely th e  pr op os al  to  re du ce  al so  th e nu m be r 
of  pe re m pt or y ch al le ng es  av ai la ble  to  ea ch  sid e. I t  seem s re as ona ble  en ough  to  
as su m e th a t if  we  ha ve  6 ju ro rs  in st ea d  of  12, we  m ay  as  we ll al so  cu rt a il  the 
nu m be r of  avai la ble  ch al le ng es . In  vie w of  w hat th e  ju ry -s iz e re du ct io n does to 
th e  re pre se n ta ti ve ch a ra c te r of  th e  ju ry . I w on de r w het her  one co uld no t ar gu e 
under  th es e ci rc um st an ce s fo r an  ex pa ns io n,  or a t le ast  again st  a re du ct io n of  
th e  pre se nt nu m ber  of avail ab le  ch al leng es , so  as  to  allow ’ a t le ast  fo r th is  co r
re ct io n of  th e  mo de  by which  ch an ce  will  pr od uc e odd co mpo si tio ns  of  th e  6- 
mem be r ju ry .

14. On ba lanc e,  it  m ig ht see m,  th a t th e  le gis la to rs  co ns id er in g th e is su e wo uld  
ha ve  to  weigh  th e  sa vi ng s of  s om e 4 mill ion dollar s annual ly  again st  th e les s re p
re se n ta ti ve  ch a ra c te r of th e  ju ry  an d th e  re su lt in g  in cr ea se  in  th e  ga mbl e th e 
li ti gan ts  ta k e  in  b ri ngin g th e ir  ca se  to  co ur t. B ut th is  wo uld be a my opic,  lim ited  
view. On e m ust  see th e  re du ct io n of  th e  ju ry  siz e in civi l ca se s in th e fe de ra l 
co urt s as  bu t one mo ve in  a m aj or a tt ack  on th e ju ry  sy stem  th a t be ga n in  th e 
“law -a nd -o rd er  day s. ” whe n it  w as  th ought th a t th e  ju ry , as  we ha ve  kn ow n it 
sin ce  th e  fo un di ng  of  th e  Re pu bl ic , m ig ht  st and  in  th e  way  of  la w  en fo rc em en t.

To  see th e  who le p ic tu re , you m ust  see th a t we al re ady  ha ve  a G-man ju ry  in  
cr im in al  ca se s in  some  of  our  st a te  co ur ts , an d th a t fo llo wing th e  Su prem e 
C ourt ’s de cision  in  W il li am s v. F lo rida , th ere  is  a lr eady  a Sen at e Bill  prop os 
in g th e fi-m ember  cr im in al  ju ry  fo r fe der al  tr ia ls . Nor  is  th is  a l l : m ajo ri ty  ver 
di ct s in ju ry  tr ia ls , well  es ta bl is hed  in civi l ca se s in some  st a te  co ur ts , a re  be ing 
prop os ed  fo r cri m in al  tr ia ls . So we may  soon ha ve  in  ou r co ur ts  w ha t we  ha ve  
fo r th e  tim e be ing on ly in  a re m ot e co rn er  of  ou r law . th e m il it a ry  c o u rt -m a rt ia l: 
a 6-mem ber cr im in al  ju ry  th a t ca n re ac h a ver dic t w ith a m ajo ri ty  of  5 or  4 
ju ro rs  w ith  a m ajo ri ty  ver di ct .
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In voting for a G-meniber j ury in fede ral civil tria ls,  therefore, you are voting 
for but one of successive moves to diminish the American Jur y.

35. After what I have  said, I migh t app ear  to you to be an advocate of the 
tradit ion al jury . Allow me to cor rec t thi s view. I obtained my first legal educa
tion in Aus tria , one of the many  countries th at  know jur ies  only for  tri als  of a 
small number of m ajor cases, and neve r had a jury in c ivil cases. The jur y in civil 
tri al s has  now become almos t an American specia lty, and I am not at  all con
vinced th at  it will or should fore ver  remain on our law books. B ut this is a more 
serious question that  will requ ire much study of how the jury  operates and also 
of wh at the judg es are  doing.

What I  beg you to  conside r today is whe ther  now is the  right moment to single 
out the  jur y for  diminution . Our system of jus tice  is at  a moment of cr is is ; 
aspersion s are  being cas t on almost every pa rt of that  system, from the  police
man on the beat to the  h ighe st officer in the  land. Have you hea rd any thing bad 
about the  jury  recently?  I don 't think  you have. And would you not, there fore,  
agree  that  thi s might be the  wrong time to cut  the ju ry  to pieces?

16. Much has  been said in recen t months abou t reestab lish ing the autho rity  of 
the  Congress vis-a-vis the Execut ive. How abou t reestab lish ing the autho rity of 
the  Congress vis-a-vis the  Jud iciary ? Why don’t you help those  dis tric t cour ts 
who so fa r have refused to c ut the size of the ir juries, and those  from whom you 
have hea rd this morning, the American Civil Libe rties  Union and the NAACP, 
concerned with  the reduced opportu nity  of minorities to be repre sente d on our 
jur ies ? In shor t: Why don’t you introduce a bill th at  rees tabl ishe s the  12-mem- 
ber jury  in all fede ral courts? Why not sha re our view th at  fou r million dollars 
is perhaps not the right price for  selling one-half of the  American Jury?

Air. Zeisel. I am here, not  as a rep res en tat ive  of  any insti tut ion . T 
have  been a stu de nt  of  the  ju ry  system,  jo in tly , with  m y colleagu e, 
Il a rr y  Kalven. J r.  I  hav e writ ten wha t I th in k is the stan da rd  wo rk 
on the Am eric an ju ry , and I hav e followe d closely the var iou s moves 
to  cu rta il the  ju ry  du ring  these la st  2 yea rs.

The arg um en t fo r cu rtai ling  th e ju ry  fro m 12 to  G res ts on the  fac t 
th at it would save the  Fe de ra l court s ap prox im ately  $4 mil lion . Now. 
th a t is no small amount bu t I th in k it is pr op er  to pu t it  int o 
perspectiv e.

I t is a lit tle  hi t more  th an  2 perce nt of  the to ta l Fe de ral  jud icial 
budget,  and a lit tle more  th an  one-t housandth  of 1 perce nt of  the  
to ta l Fe de ral  bud get .

As to the  amoun t of  time  save d. Air. Ch air ma n, the studies I  hav e 
seen show an abs olu tely  neg ligible am ount of time. Th ere  is very 
lit tle  tim e saved because the vo r di re  pro ceedings are  now in the  
Federal  cou rts,  as a rule , add res sed  t o the  ju ry  as a whole. The  jud ge  
is m ostly the  man  who con duc ts vor dir e pro ceedings and it has  come 
to a  po int where th e ch ief  ju dge o f th e Alinnesota  d is tr ic t, who I un de r
stan d appeare d as a witn ess before  you, ha d to emb elish his  arg um ent 
by saying  th at  G ju ro rs  move qui cke r to  the ju ry  room  th an  12 
ju ro rs . Now. if  ou r judic ial  sys tem  has come dow n to  such  sav ing , 
I think  it is time  to  have  an othe r look.

So, what we have  are $4 mil lion .
Now, the argu men t whi ch is needed to susta in  the cu rta ilm en t is 

th at , in fac t, it  m akes no differen ce wh eth er a G-man j ur y ad jud ica tes  
the  case or  wh eth er a 12-man ju ry  ad jud ica tes  it. Air. Alorgan and 
Air. Jones ha ve r efer red to my m athematic s. I will  sp are  you t he  ma the
mat ics.  Bu t, let  me ju st  lead you  to two  connnonsense  obs erva tion s. 
The jud ges  who said the y hav e no object ion  to  the six -man ju ry  in 
Williams  v. Flor ida  say.  well , they  wou ld have ser ious objections  to 
goinnr down fu rthe r, such as fro m six to five. Now,  I  sub mi t to  you, 
gen tlem en, th at  there is no organiza tio n, no bio logical body, no th ing
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known in nature or society that  has no effect if you reduce its size 
from 12 to 6, and suddenly has an effect if you reduce it from 6 
to 5. The ancient Romans knew it. They had a proverb  saying,  ‘‘Nature 
does not make jumps.” And there is an admission of this fact in the 
hesitancy to apply  the six-man jury  to criminal cases.

Now, why is there  a hesitancy? I t comes from the intui tive knowl
edge that, of course, there is a difference. But, civil cases, for some 
reason, are not considered quite as important  as criminal  cases. And 
even tlie people who argue for the reduction of the jury  in criminal 
cases have a reservation, namely, fo r capi tal cases they do not want it. 
Now, why do they not want i t? Well, they know it makes a difference, 
but noncapital cases just are not as important.

Now, there was absolutely no talk  so f ar  about what difference i t 
makes. I shall spare you here with all due respect, dreadful analysis 
the ILS. Supreme Court made of the so-called empirical evidence tha t 
alleges tha t it makes no difference whether we have a 12 member or 
a 6 member jury. Let me jus t say that  one of the pieces o f evidence 
cited by the Supreme Court was the experience of New Jersey where 
they tried , lo and behold, one case before a 6-man jury and the Clerk 
o f  the court said it seemed all right . Now. if this is evidence tha t 
it makes no difference, then I think you should have another look.

But there is positive evidence tha t there is a difference and the 
evidence comes from some very simple mathematics. Fi rst  of all, the 
jury composition will be different. Everybody knows th at a 12-man 
jury  cannot represent  the whole community, but however poorly 12 
members represen t the community. 6 members must do a poorer 
job. There .is no mathematics required. And T think of the extreme 
reduction—how would a jury  of one do? The mathematics everyone 
is talk ing about is very simple. If  you draw randomly from a popula
tion where there is a minority of 10 percent, be they black, be they 
educated people, be they people who are more generous on sexual 
deviants, or be they people who are  very hard  on d rug users, w hat
ever it is, the laws of probabi lity will show you that  on a 12-man jury,  
72 out of every 100. 12-man juries will have at  least one representative  
of such a minority.  If  you have only at least one man jury, only 47 
percent of the juries will have a member of this minority . Now. this 
gives you an idea of the magnitude which we are t alking about. The 
smaller the jurv  the lesser the chance of a minority to be on tha t jury. 
This is what the representa tives of ACLV and the NAA CP were 
(alking about this morning.

But you may ask, does this make any difference to the verdicts, 
and again my answer is, yes, it does make a difference on the verdicts. 
Tt goes like this : Why is it necessary that  the community, tha t the 
jury represent the community? Because it turns out tha t within the 
community different views obtain as to what an inju ry is worth. 
People have different views on it. and they have different views on 
what negligence constitutes. And if you have 12 jurors , what will 
happen is some people will have this thought , some people tha t thought, 
and in the end the verdict  will be somewhere an agreement or com
promise between these views. If  you permit me to limi t the argument  
for a moment to the question of damages, because aft er all vou are 
talk ing about civil cases, of which the bulk is formed bv tor t cases. 
We know tha t at the beginning of the deliberation  once liabi lity is
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established, the jurors will say. now, how much is this case worth. 
And then the juror evaluations will form a range from let us say $2,000, 
$5,000, $10,000 to $15,000, and in the end they will settle  down some
where in the middle of this range.

Xow, a point can be made, that  will be corroborated by anybody 
who knows something about jury  verdicts, and about statistics, that  
the smaller the jury  the greater the variab ility of these ranges.

Think of it in terms of a Gallup poll. As you know, these Gallup 
polls tha t predict  national elections average about 1.500 people at 
large and then they will say, for instance, 43 percent will vote for 
candidate X. With that  43 percent goes a margin of erro r of let us 
say 214 percent. If  you reduce the sample from 1,500 to 750, you in
crease the margin of erro r by 41 percent. And this is exactly what 
happens when you reduce the jury  from 12 to G. The m argin of error 
will increase, which in lawyers' language means tha t the gamble will 
increase if they take a case before a jury. Or, i f your concern is wi th 
the system of justice you will say that  the  predictabil ity of the verdict 
will decrease by that  amount. This is what you are really talking  about: 
The lawyers will take a g reater gamble in taking a case to  the court, 
and the predic tability of the verdict will decrease. Tha t can be documented.

And let me now tell you something that will inte rest you, especially 
since Congressman Drinan asked this question. Do you know that now 
in some Federa l courts, although there is no rig ht in these courts to a 
larger  than six-man jury,  they try  cases before eight-man juries, w ith 
the consent of the court and the consent of both lawyers ? This is how 
they do i t : By a subterfuge which the law allows them, they appoint 
two alternate  jurors and they stipulate tha t the alternate jurors  may 
deliberate with the real jurors because the lawyers know down in their  
bones tha t there is too much of a gamble in verdicts by six-man juries. 
If  you reduce the size of the jury , you are reducing the representation 
of minorities, and you are increasing the gamble which lawyers take, 
when they try these cases. And let me just say tha t in one rath er care
ful study done in Michigan, in a controlled experiment, this prediction 
tha t you increase the gamble was indeed confirmed. I  do not  want to 
bore vou here wtih details. I  have written about them.

Offhand, it might seem, gentlemen, t ha t the question before you is, 
is i t worth $ f  million savings to reduce the represen tation of minor
ities and increase somewhat the gamble litigants have to take if they 
come into court ? But I think  it would be a mistake to look at it this way.

Let me begin one step earlier. The jury  system has been under 
attack ever since its inception. There were always foes of the jury  
system, but the real attack has begun onlv approximately at the time 
when th at great  At torney  General, Jo hn Mitchell, took office. At that  
point things began and they began in a curious way. When Williams  
v. Florida  was decided, which deprived the  12-man ju ry of its  consti
tutional support, the Chief Just ice put  on his other hat as presiding 
officer of tlie Judicial Conference and encouraged the distr ict courts 
to establish the byrule of court, a G-man jury. And then in 'Williams 
v. Florida, they said you don't have to worry, afte r all we have una
nimity. But then came another case where the unanimity requirement 
was abolished so you have now pending  legislation in many States
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and also in the U.S. Congress, bills not only for reduction of the 
jury  size f rom 12 to G in civil cases, but also in criminal cases, and 
to combine them with majority verdicts. So, very soon you will have 
in several S tates, and if this  goes on, I am afraid also in the Federal 
system what we now have only in one remote corner of our judicia l 
system; namely, in the court-martial. You will remember tha t Lieu
tenan t Callev was convicted by a jury  of six, and, th is is the formula,  
“with four juror s present.” They did not even reveal whether the 
verdict was unanimous o r not. And therefore  1 beg you to see the step 
you are taking considering one step in a very systematic  at tack to cut 
the jury system down.

And now I jus t want to make two more poin ts:
One is tha t our system of justice in recent years has come under 

severe attack a t almost every level. The re is hardly  a big  city in which 
some policemen are not under attack and, the  aspersions have reached 
the highest officer in the land. Have you heard recently anything  bad 
about the jury? I am sure you d idn’t. Now, why, for God's sake, do 
you whittle  down the one pi llar  of the system of justice in a time of 
moral crisis ? Is this worth  $1 million ?

And let me now conclude with just one other po in t:
If  I  heard correctly, one of you gentlemen said th at you were under  

a mandate from the Judicia l Conference here  to sort of equalize the 
use of six-man juries in civil cases in the Federal courts. As I have told 
you, I am not sure tha t this was very proper but tha t is how it was 
done.

Gentlemen, may I ask you why do you not introduce a bill to make 
the 12-man jury  obligatory in Federa l courts and thereby supersede 
a rule which should have never been allowed because it was the same 
Supreme Court who encouraged the rule who then ruled over its 
legitimacy. I  ask you, gentlemen, why don't  you reestablish the power 
of the Congress not only vis-a-vis the executive branch, but also vis-a- 
vis the  judiciary branch which here encroached upon your privilege, 
and establish and introduce a bill to make 12-man juries obligatory  in 
the Federal court? I think this would be the proper answer to this 
quite unnecessary and cheap attack  on the jury .

In conclusion, may I say, that I received my first legal education in 
Austr ia, a country which knows jury  tria ls only for major crimes, 
and is one of many countries tha t does not know the jury  in civil trals. 
As you know, even the Br itish Commonwealth has greatly cut down its 
use of juries in civil cases. I would say that if you would seriously 
consider at some point  later  on the abolishment of the civil jury , well, 
tha t is an issue tha t one can talk  about. But, to whittle the jury  down 
by bits and pieces, t ha t does not make any sense, gentlemen. As long 
as you have the jury , leave it in the form which people have come to 
trus t, and which lawyers have come to trust. The $4 million is not 
enough to warrant such a move.

Thank you.
Mr. Ivastenmeier. Thank you very much. Professor Zeisel.
I must say. however, neither Congress nor this committee are under 

any mandate from any external  body to do anything whatsoever.
Mr. Zeisel. No.
Mr. Kastenmeier. I think as to the question you posed, as to 

whether it migh t be appropriate to introduce a bill  m anda ting resto-
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ration  of a 12-man civil jury,  I  guess we await evidence or complaint 
of tha t which has a lready occurred. And up to today, I am not sure 
tha t we have heard much of a complaint about the move in some 66 
courts, whether it is experimental or whether i t indicates a permanent  
use of jury of less th an 12. You have heard the testimony this morn
ing, and 1 do not think we have had any other testimony tha t there 
has been any miscarriage of  justice as a result of the use of the six-man 
jury  through out the country. At least, it has not reached us.

Mr. Zeisel. Bu t, what do you call “miscarriage of justic e?'’ Wha t 
happens is th at if a lawyer goes with a case into court, and you ask 
him what he thinks the jury  will do, he will say, “Well, they might do 
such and such.” I f you ask him, “Now, suppose you had to t ry this case 
10 different times,” he will say tha t in 3 cases he might not get 
anything, in some case he might get th is or in some case he might get 
that.  Now, if you do th is for a 12-man jury , you get  one set of figures. 
If  vou do this for a 6-man ju ry, you get a larger range of verdicts.

What you call a miscarriage of justice, tha t is a different matte r 
again. You are talking here about nuances, but very important ones. 
The words “miscarriage of justice” is inappropriate  but you do 
increase the uncertainty of the law. That  is what you really do.

And as to the lack of complaints before you gentlemen, have you 
watched lawyers in a court? If  a judge says. I want a six-man jury, 
lawyers who have to try  cases before him, cannot always come in and 
complain because tomorrow they are again in his court. As a matte r 
of fact. I am quite sure, for instance, the plainti ff lawyers have not 
complained, almost by a political decision, tha t I am qui te sure they 
have made up their mind that  they do not mind the bigger gamble. 
M hy should they care as long as the jury  is there to give them the 
higher reward which, in fact, they get from juries?

I here are considerations and considerations. I am here only as a 
student of the jury system. T have no ax to grind, and the words “mis
carriage  of justice” would be completely inappropriate  for what a 
reduction from 12 to 6 would do because, afte r all, in the State of 
A irginia  you could even have a jury  of 6. and who is to say this is a “miscarriage of justice” if the lawyers stipula te it?

Mr. K astenmeier. Well, I do not know to what extent we can reflect 
the nuances t ha t you refer to. But, up to th is morning, I  have not been 
moved by any urgency in terms of these proposals. The preceding organization-----

Mr. Zeisel. le s,  but why do it? The $4 million are not enough to cut-----  6

Mr. Kastexmeier. A on, sir, are the only one to  raise tha t point.
Mr. Zeisel. But i t is the only argument for it. Mr. Chairman. There 

is no other  argument. It  is the $4 million. and there is absolutely no other argument,
W-. Kastenjvf.ier. I do not think tha t is the case.
Mr Zeisel. Would you mind enlightening me? I have been s tudy

in g  this jpies tion. What else is involved?
Mr. Kastenmeier. I think the statements made before this com

mittee did not concern themselves with the $4 million.Air. Zeisel. But with what?

I
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Mr. K astenmeier. I  have no intention of getting into an argument 
with you, sir. And at this point, I will yield to the gentleman from 
Maine.

Mr. Cohen. T hank  you, Mr. Chairman.
Professor, from where was your statist ical information drawn? 

Was it drawn from State  courts or Federal court experience?
Mr. Zeisel. This is a statement which is drawn from probab ility theory simply and purely and has noth ing to do with the  place where 

you do it. I f you take 12-man juries consecutively from a bag of names 
where 10 percent are-----

Mr. Cohen. Of course, there would be a difference, Professor, i f you 
followed from the State court procedures. You have heard some of the 
people refer to the key man jury  system. The Federal  court jury  sys
tem draws from many sources, from the telephone book, voting lists 
and many other sources, and you get a broader and more expansive list.

Mr. Zeisel. Yes. But, however, you draw it, if you have 12-man 
juries, these are the figures which pertain .

Mr. Cohen. OK. Then I assume in using your own statist ical, I 
must say statistical studies since you have done no empirical studies 
yourself, tha t if we increase the jury  from 12 to 24, let us say, what 
would that increase your chance of getting a minority  person on it ?Mr. Zeisel. It would-----

Mr. Cohen. Eighty-six.  from 72 to 86 percent ?
Mr. Zeisel. No. It would reduce it by 41 percent but-----
Mr. Coiien. No, no, let us increase. We are going to increase the size 

of the jury  now to 24 or 18. Would not that  according to your logic 
statistica l probabi lity, increase the chances for minorities to par tici pate ?

Mr. Zeisel. Yes, of course. Much so.
Mr. Cohen. You would find tha t certainly sa tisfactory?
Mr. Zeisel. No, 1 wouldn't,  Mr. Congressman. The figure 12 has 

evolved over history  as probably the reasonable compromise between 
a manageable unit  and the representation of the community. I  differ also on this po int wi th-----

Mr. Cohen. Let me just come back. You flatly state that the Supreme 
Court has made a grave constitutional error in saying the courts could 
formulate  thei r own rules, and tha t this is not fixed in constitutional 
principle  of a 12-man jury.  And I think you have moved from the 
area of your own expertise and statistical background to a constitutional exper t, which I do not think you are qualified to be.

Mr. Zeisel. Mr. Congressman, first of all, 1 have not said i t is a constitut ional  e rror.
Mr. Cohen. Let me look at your statement. Your statement says “they made a grave erro r.”
Mr. Zeisel. Well. I have written a paper  on it. I am a professor at 

the law school and I happen also to be a statis tician , and I hold to the view that the court erred in assuming that if the  jury, i f the C onstitu
tion says, as it  stood at common law, th at this does not include the 12 men, but that is a minor matter.

Mr. Coiien. You do not really subscribe to the whole const itutional  
theory that  the Const itution does not evolve itself and it is not fixed 
and immutable in  its principles? You do not subscribe to tha t view?
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Mr. Zeisel. No. Su rely,  it evolves.
Mr.  Cohen . I do not  have an y fu rthe r ques tions .
Mr . K astenmeier . The gentl em an fro m Massachu set ts?
Mr. Drin an . Th an k you very much  fo r your  sta tem ent.
T am glad  th at  I hav e one more th in g now to blam e on Jo hn

Mit che ll.
In  the  case of  Colg rove , it is my reco llec tion  th at  it  was the  in su r

ance com pan y th at  objected to the  rule requ iri ng  or  man da tin g six 
persons, a nd  that  the y app ealed and th at  the postu re of  th e case befor e 
the  U.S.  Supreme C ourt was wh eth er they  could give to the insurance  
com pan y the  r ig ht  th at t hey desi re. Tha t was the  ques tion , w as it not  ?

Mr. Zeisel . Yes.
Mr. Drin an . An d the y, as I  reca ll fro m the  bri efs , wante d un i

form ity .
Xow, going  back to the  ch ai rm an ’s question, wou ld you know  

wh eth er or  n ot  th e ABA  o r the  t ri al  law yers or  th e In te rn at iona l As 
soc iation of  Insuranc e Council , do the y hav e any fixed positi on on 
Colgrove ? Do the y wa nt it  rev ersed?

Mr. Zeisel. Well , I  do  no t know.  I  only know that  t he  d efense coun
sels asked me at one po in t to go to Springfi eld  and to arg ue  again st 
the  reduc tio n of the  12-man j ur y to  G. An d. as a m at te r of fac t, at that  
poi nt we w ere able to persuade  t he  leg islatu re to drop  th at  move, yes.

Air. D rin an . On the ques tion  on the  r ight  of Congress, I agree with 
you th at  the y have done  th is alm ost  beh ind  ou r backs, so to speak, 
and I  said  th at  to  the  Federal  jud ge  who was here in October. Th at  
we took no a ffirmative  ac tion , when the y asked us to  take  actio n, ap pa r
en tly , some 2, 3, or  4 ve ars  ago , and  the y acquiesced, so to speak, in the  
app eal  of  thi s case. T hey did  n ot preven t it. any way, and if  t he  s itu a
tion is de fac to now. wou ld von sav  th at , and  could you tell us just 
how manv of  the  GG Federal  di st rict  court s use a G-man ju ry , how 
much of  the lit igat ion involved in the en tire  Na tio n now is fun nel ed 
to th e G-man ju rv ?

Mr. Zeisel. Well,  in the  Na tion only  a very small per cen tage.
Mr. D rin an . I  mean in the  Federal  cou rts alone.
Mr. Zeise l. I n  the  Federal  court s alone?
Mr.  Drin an . Six ty- six  dis tri cts .
Mr. Zeisel . My guess it is abo ut tw o- thi rds and  it will so re rd . von 

know. I mean if  the  pre ssu re is very grea t and  some of  the  Federal  
court s a I read v exp eriment with six-man  jur ies  in criminal cases bv 
sti pu la tio n,  the next step you will he ar  is from the  Ju dicial  Council 
th at  the y exp erimented wi th six- man  jur ies  in criminal  cases and “i t 
worked all righ t.”  No ob ject ion.

Mr. Drin an . Well , one final question, a nd  then I  th in k we have to  go.
On a re la ted po in t th at  I did  not he ar  you testi fy . Profe ssor,  as to 

the. conten tion by some people th at  in a six-man  ju rv  the qu ali ty  of 
discourse or  dia log  betw een the  ju ro rs  imp roves and, there fore , the  
result  is m ore likely  to  be just.

Mr. Zeisel . Th at  is not corre ct. Th ere w ould  be------
Mr. Drin an . Some people con tend that .
Mr . Zeisel. I have stu die d th is and there will  be a pa pe r pub lish ed 

on thi s. Th is is a con ten tion th at  is not corr ect.  On  the co nt ra ry . The 
law yer s righ tly have  the  impre ssio n th at  a G-man jur y is more domi-
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nated by one strong person than 12-man juries. It is all the other way 
around.

Mr. Drinan. I s there any strong argument, however, aside from the 
financial for the six-man jury  ? What is the strongest argument  they 
have? J us t for the sake of argument they must have something.

Mr. Zeisel. C'ongressman, 1 do not know. I heard only two argu
ments. The one is save money and the other is save time. The time 
argument is absolutely wrong and the money argument  is quite clear. 
It is $4 million.

.Mr. Drinan. Thank you very much.
Mr. Zeisel. You are very welcome.
Mr. K astenmeier. This concludes our hearings on six-person juries 

and legislation relat ing to the abolishment of the three-judge  d istrict 
court.

Unt il we meet in markup session on these bills, the committee stands 
adjourned.

[Whereupon, at  12:20 p.m., the hearing was adjourned.]
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